


THE LAW OF ALLUVION AND DILUVION 

INCLUDING THE LAW ItELATING TO 

FISHERY IN private RIVERS 

WITH COMMENTARIES ON 

REGULATION XI OF 1825 

m BENBAL ALLUVION AND DILUVION RBOULATION. 


Historically and critically discussed with reference to Hindu Law, 
and Roman, French, English and American Laws, and the 
reported decisions of all the Indian High Courts and 
Punjab Chief Court and also with reference to 
other connected Acts and Regulations 
of all Provinces governed 
H,gulatioa XI of 


VOLUME 



2 2 > t B 1949 


BY 


t 

TRAILOKYA NATH GHOSfr^?^~ 
Vakii High Courh Calcutta. 


Published by 

RAI I^: e SARKAR BAHADUR & BONS^ 
9^A> Hairrisdn Road, Calcatta> 


!920 



ihi' S'ifo'rr 

'f- hu ^ 



'^ 5^ 0 o Jo 



TABLE OF CONTENTS, 
Volume II, 


Paoibs. 

Sbctiok 4. Clause II (Avulsion), ^ ... ... 327 

Avulsion, defined and explained ... ... 327 

Accretion and Avulsion ... 332 

“ Break through or “ separate includes diiu- 

viatiou ... ... ... 338 

“Without any gradual eucroaohuient,'’ if sign! Hcaiit 340 
Avulsion and Diluvioii ••• ... ... 346 

“Identity** and “recognition,*' evidence of, ... 349 

“ 9 , „ onus to prove, ... 353 

The principle of Clause II applies to rivers, tidal 

or non-tidal ••• ... 354 

“Clearly recognized,** meaning thereof . ... 356 

“Original owner,’* meaning thereof ... 356 

Rule of Avulsion, exceptions thereto ... 357 

Avulsion and Custom ... ... ••• ^58 

Clause III (Churs in Tidal Navigable R ivers) ... 361 

Islands, how formed ... ... ••• 361 

ownership thereof generally ... ... 362 

Ownership of River-Beds : English law ••• 367 

Islands in large Navigable Rivera : Regulation ... 369 

“ThowH up,** significance of , ... ««• 870 

Beds of Navigable Rivers, pvrnership. thereof, 

by the Rpblie ... 878 

by Individuals ••• 878 

,**A luge navigable river,” siguifioance of. ... 387 

laUnde in the Sea - 388 

Channel, nob fbrdeble, when 7 .*** . *** 889 

Established nii^e • •• ..• 896 

Islands aV the dlsposid of Government, 

^.^aeeretioM theretoiV:; /. 



( ii ) 


PaOS3. 

Hules, when Government not claiming 402 

Assessment of Revenue ••• ••• ••• 406 

Fordable Channel, interpretation thereof, ••• 408 

“At any season of the year*’ ... 412 

At any points “between such 
island and the shore” ••• 414 

Contiguous Accession, law thereof ••• ... 415 

“Most contiguous,” explained ... ... 417 

to one of the neighbouring 

Kstates, ... ... 419 

Person entitl^d thereto, ... 420 

to more than one Rstate, ... 42 1 

“Subject to the provisions of Clause I,” explained 422 
Clause IV (Churs in shallow Rivers) ... ... 424 

Islands in Non-tidal and IN'on -navigable Rivers, ... 424 

ownership thereof generally ... 424 

Beds of Non-navi gable Rivers, ownership thereof^ 428 
Small and shallow rivers, meaning thereof. ... 432 

Beds thereof “heretofore recognized as 
property of individuals,” significance of, 435 
Ijaw of Fishery in Private Rivers ... 445 

Fnglish Law ... ••• 446 

American Law ... ... 456 

Anglo-Indian Law ... 457 

“Jalkar right of fishery” in Clause IV, if signifi- 
cant ... ... ... ... 4* ilT 6 

Sand-Bank ... ••• ••• ••• 480 

Distinction between Clauses 1 and IV ... 48 1 

Alluvion in Non-navigable Rivers ... ... 482 

“As hitherto,” significance of, ... ... 484 

“Subject to the Provisions of Clause I,” explaincti 484 
Kncroachments on the Banks by Private Streams. 

Legal consequences thereof, ••• 486 

Clause V (Cases for general principles), ••• 488 

Exhaustive enumeration, not practioable 488 

Reformation in situ , explained ••• 489 

Former law ... ••• 490 



( iii ) 


Pages. 

Present law ... ... 495 

Property in the site, Abandonment thereof, ... 500 

Retention thereof ... 514 

Reformation in sitUy persons entitled thereto, ... 516 

Diluvion, physical aspect thereof, ... ... 5.39 

Legal aspect thereof. ... ... 5 40 

Whether changes ownership ... ^40 

Sudden and Gradual ... ... 543 

Reduction of Rent and Revenue ... 547 

Miscellaneous cases ander Clause V ... 555 

Relating to suits, ... .. ... 553 

respecting Liabilty to Assessment ... 553 

„ Reformations generally ... 573 

Settlement of Accretions ... 535 

Whether Government, a necessary party ... 589 

Title, distinct under different Clauses, .. 595 

Necessity of distinct finding, ... 601 

Res judicata „ ... 605 

Relating to Limitation, ... ... 615 

Applicable to suits for Reformed lands ... 615 

,, „ „ „ Accreted lands ••• 643 

Relating to Evidence, ... ... ... 658 

Uenneil’s Map, a short account of, .. 658 

Practical value of, ... 659 

Legal value of, ... 661 

Thakbust aud Revenue Survey Maps, ... 670 

The main object of, ••• 670 

Legal value of Thakbust maps •«« 673 

Relative legal value of Thak and 

Revenue maps ... ... 677 

Legal value of Survey maps, ... 680 

if couclasive evidence of limits of 

estates ••• 682 

Diatft Suvey Maps, value of, ' ••• ' - ^ 664 

Sbotioh 5. ( Obetraetions to £*ablic Navigation) 666 

; defined ••• ■ ■ 667 



( iT ) 


Pages. 

on the Beds of !Natigable Rivers, 

T^egal cousequeuces thereof 688 

Obstructiv>ns to Public Navigation, ... ... G9(> 

Law relating to removal thereof, ... 697 

Customary Navigation, explained ... 705 

Justihcation of Obstructions thereto 706 

... 710 

... 712 

... 713 

... 718 

... 724, 

.. 731 

... 739 


Ownership of the Batiks of Navigable Rivers 
OwnersViip of the Poreshore : Riiglish Law 
O rants of lands on Tidal Rivers 
Banks of Navigable Rivers, 

Riparian rights thereon ... 

Rights of Public Navigation thereon 
Appendix 

Index to Vodumks I and II 



TABLE OF GASES CITED IN VOL. 11. 


A 


Abdnl Hamid Minn v. Kiran Chandra Roy 

• • « 

Pages. 
384, 675 

Abdnl Kadir v, Hamdu Miah 

• a* 

588, 652 

Abhoy Churn Collector of Dacca ... 

■ • • 

550, 571 

„ V, Dwarkanath 

• • • 

382, 463 

Abid Hossein Mandal v, Dowcurry Pal 

• •• 

... 678 

Adamson v, Ariimngan 

• a* 

... 701 

Administrator General of Bengal, Secretary of State 

... 663 

Afsnrnddin v. Sharashibala 

... 

... 5,52 

Ahmadi Begnm a. Tarak Nath Ghoah 

• •• 

436, 462 

Akihiudammal v. Periasanii Pillai 

• •• 

... 6.53 

Ameeroonnissa Khatooii v. Wise, ... 

.*• 

.399, 582 

Arnrita Nath v. Mati Lai 

... 

... 460 

Amrita Sundari Devi z;. Sirajiiddin Ahmed 

••• 

542. 617 

Auanda Hari Basak Secretary of State 

400, 401 

508, 515 516 

Arun Chandra Sing v, Kamini Kumar 

503, 

587, 571, 584 
521, 529, 531 

Attorney General v. Chambers 

• •a 

368, 716 

„ „ V, Emerson 

• • a 

... 451 

„ V. Logan 

a a a 

700, 705 

^ „ V. Lonsdale 

• a a 

... 089 

„ „ V. Shrewsbury Bridge Co, 


... 700 

• „ „ V. Terry 

... 

687, 695, 707 

JD 

Baban Mayacba z». Nagu Shrnvucha 

375, 

378, 382. 464 

Bagram ( F. G.) v. Collector of Bhnllooa» 

• a* 

373,376 

Ball a. Herbert ••• ••• 

... 

... 725 

Banee Madhab v, Thakur Uass 

a « • 

... 878 

Barada Cant Roy v. Chunder Ooomar Roy (Babn ) 

... 474 

Barada Kant Roy (Rajah) v. Commissioner of the Sundarbans 561 

igasftpta jSmuar Soy ». Secretary of 

626, 639 



{ n ) 


ra^es. 

Beer Cliunder Jubraj v. Deputy Collector of Bliullooah 631 

Bebee Cliuminan (Mnssmt.) v, Ornkoolsoom (Mussmt) ... 650 

Benjauain v, Stori* ••• ... 697 

Bhageeruthee Debee v, Qreesh Chundcr Cbowdhury ... 429 

Bhanu v, Balanda ... ... ... ... 359 

Bheema v, Pahlad ... ... ... ... 648 

Bhoobee Singh v. Neemoo (Mussmt.) ... ... ... 650 

Bhooban Mohun Sircar v. H. Watson & Go. (Messrs.) ... 847 

Bhundal Panda v, Pandol Pos Patil ... ... 465,466 

Bhvigeeriith v. Chundee (jhnrn ... ... ... 701 

Biokett V, Morris ... ... 426, 447. 689 

Bidhumukhi Dasi v, Jitcndra Nath Roy .. ... 675 

Bilash Chandra Mukhopadaya z;. Arnjad Ali ... 643 

Bissen Lai Das v, Khyrunnissa Begum (llanee) ••• 459,472 

Bissessuree Dasi v, Kalikuiuar Roy ... ... 645 

Bloomfield v. Johnson ... ... ... 450, 452 

Blundell Catterall .. ... ... 368,712 

Boolee 8ingh v. Harobans Narain ... ... ... 631 

Brajendra Kishore Roy v. Abdul Razae ... ... 657 

Buddun Chandra Shaha v. Bepin Behari Roy ... ... 507 

Budha V, Mohanlal ... ... ... ... 704 

Budroonnissa (yhowdhrain v, Prosunno Ooomar ... 395,399 

413, 422, 465 

Bridgwater ( Duke of ) v. Bootlecurn- Li nacre ... ... 712 

Budnil Huq v. Court of Wards ... ... ... 649 

Bundhoo Singh v. Syud Hossein Ali ... 338^349 

Bnsseorooiinissa z/. Leelannnd (Rajah) ... ... 631 

o 

Caldwell z». Pagham Harbour R. Co. ... ... 70 0 

Gaily Chunder Cbowdhury v, Monikurnika Chowdhrain 588, 644 

Carter z;. Murcott ... ... ... 427 

; Chirag z;. Turel Khan ... .. ... 5;4r> 

Chundee Churn Roy v. Shib Chunder Muudul ... 461,463 

Ohundermonee Chowdhnrani w. Sremnttee Chowdhrain 434, 438, 442, 

478,481,482 

Chunder Jalea v, Ramchurn 374, 373^ 380, 48§ 



( j» ) 


Chungar v, Bahadoor Singh 


Pages. 


••• 844 

Collpctor of Allahabad a, Suruj Baksh 

• • • 

... 578 

„ „ Dacca v. Kalec Gharan Poddar 

a •• 

... 573 

M M Jessore v. Beckwith 

• • ■ 

... 436 

u Maldah v. Syed Suduvooddeen 

• • • 

... 436 

M „ Moorsheedabad v. Ohimput Singh ( Roy ) 

504, 564 

„ ,, Pabna v, 8urnotnoyee( Ranee ) 

... 

... 571 

„ Rajshahye v, Shama Soonduree 

506, 515, 576, 

677, 681 

„ Rungpur Ramjadab Sen 

■ *. 

... 486 

Court of Wards v. Radha Proahad Singh 

504, 

511, 699 

Cracknell v, Thetford ... 

... 

... 708 

D 



David V, Qriah Chunder Quha 

••• 

... 472 

Datarain Nath v, Eshan Chunder 

... 

478, 480 

Deo Narain Chov?dhury Webb 


... 656 

Devonshire v, Pattiaon 

••• 

... 428 

Devrav Krishna v* Halambhai 

... 

... 609 

Dewar Singh v. Bishambar Das 

... 

... 535 

Dharani Mandal 87, Gossain Das 

. • • 

... 704 

Dhunput Sing v, Dinabandbu Guha 

• •• 

718, 719 

Dimes 87 . Petley 

-f 

697 

Diudayal Mazumdar 87. Emperor 

... 

718, 719 

Dinabundhu Chowdhury v, Kristoinonee 

... 

... 608 

Dukhi Mullah v Halway 


462 

Dularam Deb v, Baishnab Gharan 

... 

... 704 

Dunne 87. Dharani Kant Labiri 

384, 385, 

676, 679 

ywarkanath Roy n. Dinobundhoo Singh 

... 

... 501 

% 



Eckowree Singh v. Hera Lall Seal ... 

... 50l, 

596, 606 

Eddleston 87. Crossley 


... 427 

P 



Fadu Jhala 87. Gonr Mohan Jhala 

... 466, 

467, 468 

Fahamidaonissa Begum 87. Secretary of State 

565, 668, 

569, 683 

Falmooth (Lord) V. George 

••• 

... 721 

Fn^lur Rahim cv lTarendnii Krishna Kojr 


6^ 



( ) 


Forbes v. Meer Mahomed Hosseiii 
Ford V. Lacy 

Foreman Free Fishers of Whitstable 
Poster V, Wright 


Pages 
436, 457, 459 
... 454 

... 721 

447, 463, 475 


Gangadhar Sirkar v, Kashinafch Biswas ••• 716 

Ganga Gobind Miindul v. Collector of 24-Pergiinnaha ••• 591 

Gann v. Free Fishera of Whitstable ... 367 

Gajhoo Damor Singh v. Kotwor Jagatpal ... ••• 681 

Ghulain Mohaynddin v. Faiz Baksh ••• 536 

Girdharee Sahoo v. Heera Lai Seal ••• ... 593 

Gobind Chunder Roy v. Ram Chunder Chowdhury -- 650 

Gobind Chunder Shaha v. Khaja Abdal Qani ••• 474. 487 

Gobindnath v. Nabo Coomar ••• ... ••• 433 

Gobind Hata v. Kristo Podo ... •• ... 483 

Gokool Kristo Sen v. David ••• ... 634 

Qholam Ally Chowdhury v. Collector of Backergonj • •• 520 

„ „ „ zf, Gopal Lall Tagore 406,414,417,419 

Goomaii Bhunjan (Baboo) v, Mohessur Baksh (Maharaja) ... 490 


Gopal Reddi v, C henna Reddi ... ... 

Gossain Das v, Seroo Kuraari ... ... 

Goswnmi Ranchar Lalji v. Sri Girdhariji 
Gourhari Kaiharto v, Bhola Kaibarto 
Government v. Greedharee Lall Roy 
,, V, I’abira ( Mussmt) 

Gray v. Bond 

Great Torrington Commons Conservators o. Moore Stevens 
Gregory v. Doidge 

Gunga Kumar Mittcr v, AshutiDsh Gossain 
Ganga Naraiii v, Radhika Mohan ••• 

Gureeb Hossein Chowdhury v. Lamb (G.) 

Guroo Churn Dutt v. Krishnamani Gupta ... 

Guru Das Kundu v. Basanta Kumar Roy (Kumar) 


. 722 

... 631 

... 656 

... 483 

... 579 

421, 598, 607 
... ‘724 
.. 426 

... 578 

... 620 
512, 519 
373, 382, 397 
... 646 

401, 627, 639 


Haji Hassam Ibrahim v. Mancha Ram Kaliaudas 
Hanbury v. Jenkins ... 


609 

458 



( T ) 


Pagein 

Haradas Acharjya 9 . Secretary of State 385, 503, 580, 664 

Hari Das Mai r. Mahomed Jaki ••• ••• .»• 8S2 

Darrin^ton v. Edwards • •• ... 721 

liarshuhai t?. Syud Looft Ali 341, 342, 343, 502, 5u4, 508, 517 

Hashtnat tr. Dulla ••• ... ••• 535 

Hasim v. Nathu 353 

lleeranand v. Ozeeran (Mussmt,) ... ... 649 

Hemanta Kumari Debi (Raai'l v. Secretary of State 502, 507, 

573, 662 

„ „ „ „ Jagadiiidra Nath Roy (Maha- 
raja) 503, 642 

Hemnath Dutt o. Asghur Sindar ... 522, 525, 526, 529, 530 

Henry Mascyk o. Hodgor (J. F.) ... ... ... 494 

ITolford V. Bailey ... ... ... 440,450,451 

„ o. George .... ... ... ••• 690 

Horo Kishen Joy Kishcn ... ••• 552 

Hull & Selby Ry, Co. (In re) ... ... 453, 545 

Hnnooman Daa v, Shama Churn Bhata ... 429, 457 

Hurreenath Roy (Koonwar) t>. Joydoorga Burwaiii (Mussmt) 429, 430 
Hur Sahai v» Mahomed Daini Khan ... ... 633 

I 

Idan (Mussmt) 9 . Nando Kishore ... ... ... 571 

Ilchester v* Rashleigh ... ... 724 

Imam Bundi (Mussmt.) Hurgobind 333, 341, 351, 353, 494, 495, 

496, 498, 499 

Indurjeet Kooer (Maharani) «f. Mohunt Jumna Das 350, 352, 494 


• " ^ - < - 
Ingraham v. Wilkinson ... — . 427 

Innasi Filial v. Siv'agnana Desikar ... ... ••• 465 

Isar Das v. Ghulam Haidar ... ... ... 536 

Ishan Chunder n. Chunder Kant ... ' ... 552 

Issur Chunder Sen Kalee Das Hajrah ... ... 408 


J 

Jagadindta Nath Roy (Maharaja) Secretary ol State 375, 38 

384, 669, 675* 681, 688,684 
^agdiah Chundor vVChowdiiary Zuhar-iil-Ha<i. 380, 434, 4:19 



( Ti ) 


Jaganoath Charry v- Rama Rayer 
Jagannath Marwari v- Ondal Coal Co. 

Jagatjit Singh v. Sarabjit Singh 
Jaggot Singh v. Brij Nath Kanwar ... 

James Burns v. Achurnbit Roy 
Jaroa Kuinari v* Lalonmoni 

Jogendra Kishore Roy v. Brojendra Kishore Roy 
Joytara Daasee ». Mahomed Mobaruck 
Jagobundhu Bose Koomodini Kanto Banerjee 


Pages. 
... 466 

... 653 

... 612 
334, 341, 345 
... 679 

... 677 

... 653 

... 674 

509, 518 


K 

Kalee Manee Debia ». Collector of Mymensingh ••• ... 493 

Kalee Porsliad Mojoomdar v. Collector of Mymensingh, 392, 399, 402 

557, 598 

Kali Krishna Tagore v. Secretary of State ... ... 609 

Kali Kissen Tagore v. Anund Ch under Roy ... ««• 462 

„ M ,1 Jadoo Lall Mullick ... 430, 433, 138 

,9 „ „ V. Secretary of State ... 661, 663 

Kaliprasanaa Rai v, Dhananjoy Ghose, ... 552 

Knlly Charao Sahoo v. Secretary of State 540, 616, 617, 619, 623 
Kallynath Roy 7). Lawrie (J) ... ... 4i)l 

Kauto Prosad 27. Asad Ali ... ... ... 652 

Karan Singh v, Bakar Ali Khan ... ... 647 

Karim Baksh v. Budha ... .... 701 

M ,f Alla Jowaya Khan ... 587 

Kashec Kishor Roy v. Kristo Chander Sandyal ... 60*^, 608 

Kattimonee Dasse o. Monmohini Debeo (Ranee) ... 492, 499 

Kazee Torabooddeii v. Sham Kant Banerjee ... 492 

Kazi Sujaudin v. Madhabdas ... ... ... 701 

Keshub Lall Chowdhury v. Robert Watson & Co. (Messrs) 346, 348 
Ketu Das v, Surendra Nath Singh ... ... ... 578 

Khagcdra Narain Chowdhary v. Matangini Debi ... 430 

Khellut Chunder Ghose v. Collector of Bhangalpur ... 899 

Khoda Newaz z7. Brajcndra Kumar ... ... ... 631 

Kirtee Narain Chowdhury v. Protap Chunder Burooah 491, 494 

Koomodini Debia zi. Purno Chander ... 680 

Koylash Chunder v. Raj Chunder .... ... 6S0 



( vii ) 

Pages. 

Krishendra Bajr v. Sarnomojee (Maharao i) 436 

Krishna Chandra ( Rai) v- Saidan Bibi 337, 339, 341, 352, 353 
Krishna Akbilanda ... ... ... 465 

Kristo Chiinder Sandy al v> Kashoe Kishorc Roy 586, 591, 645 

Kristo Ghunder Sandel v» Sharna Sundareo Debia... 646, 650 

Kristamoni v* Secretary of State ... ... ... 651 

Kristo Mohan Bysack v. Collector of Dacca ... 510, 520, 605 

L 

Lall Mahomed v* Kallanus ... — ... 578 

Lall Singh 27. Madhusadan (Babu) ... ... ... 631 

Lai Shah o. Karim Buksh ... ... ••• 534 

Lamb V. Newbiggen ... ... ... ... 447 

Leclanund Singh (Rajah) z7. Mahendra Narain (Raja) ... 660 

Leigh ti. Jack ... ••• •.* ... 628 

Lokenath Bidyadhar ©. Jahania Bibi 462, 463, 468, 476 

Lopez Muddun Mohun ... 343, 346, 376, 886, 475, 490, 496, 496 

500, 501, 506, 507, 622, 528, 534 
Lord Advocate v. Hamilton ••• ••• 368 

Lord Fitzbardinge Parcell ... 368, 377 

Lowe er. Govett ••• ••• ••• ••• 713 

Lukhee Dasi rr. Khatima Bibee ... 460, 471 

Lukhimoni Dasi v. Karada Kant Moitra ... ... 467 

Luleet Narain o. Narain Singh ... ... ... 680 

Lutchmeeput Singh Ve Sadaalla Noshyo ... 461, 470 

Lutchoo Khan v. Foley ... ... 631 

Lyon 0, Fishmonger’s Co. ... 368, 448, 698, 699 

* M 


Madar Mandal «. Mahioi Chandra •a* 626 

Mo Farline t>. Essex Oo . ••• ... 456 

Madhabi Sundari Dassya v. Qaganendra Nath Tagore ... 542 

622, 686 , 637, 642 

Maharana Fatteh Sangji 0 . Dessai Knhlainraiji ... ... 469 

Maharana Sri Jasvatsangji ( /« re) 704 

Mahar Singh v, Achra • •a •••« ••• 869 



( tfii ) 


Pages 

Mabananda Chakravarty zf* Mangala Keotani ••• 469, 472 

Mahcndra Nath Biswas v» Shumsanniasa ... ••• 682 

Mahim Chandra Mazamdar v, Mahesh Chunder Noogbi. 631, 640, 642 
Mahomed A lam v, Dilbur Khan .«• ••• 701 

Mahomed Ali Khan v. Kbaja Abdul Gunny .«• 542, 617, 619 

622, 632, 636 

Mahomed Ibrahim v. Morrison ... 633, 635, 636 

Mahomed Israil v. Wise, (J. P.) ... ... 592, 594 

Mahomod Melier v. Sheeb Pershad ... .. ... 680 

Maiznddi Biswas Ishaii Chandra Das ... 383, 676 

Malpomson v- I’Dea ... ... ... 367 

Mano Mohuii Ghose v. Mothura Mohun Hoy ... 541, 646, 615 

623, 631 

Marshall v. Taylor ... .... ... ... 629 

„ V. Ulleswater Co. ... ... 449, 451 

Mayor of Carlisle v. Graham ... 330, 355, 447, 455 

„ „ Colchester v, Brooke ... ... ••• 697 

Mazhar Hai jy. Raiugat Singh ... ... 525, 529 

Monzios V, Breadalbane ... ... ... 426 

Mirza Syfoollah Bhuttun ... 434, 439, 444, 480, 4 85 

Mohcsh Chunder Cen v. Juggnt Chnnder Sen ... 674, 680 

Mohima Chunder Roy v. Wise ... ... ... 677 

•Mohini Mohan Das v. Kliajah Assanullah. 381, 382, 387, 433 

,, „ „ V. Juggobundhu Bose, 390, 392, 898, 493 

„ ,, „ V, Krishna Kishore Dutt ... 473, 479, 636 

Mohuni Ohutturbhooj Bharto Secretary of State ... *541 

„ Deo Stiruii v. Ismail ... ... 469 

Monee Lai Sahoo v. Collector of Saran ... 372, 505, 562 

Monmohini Debi 7J, Watson & Co. ... ... ... 678 

Moridt;. Ram Dassi (Mussmt.) ... ... ... 585 

Moulvie Myeriooddeeii v. Ruinmonce Chowdhrain ... 648 

,, Wahed Alee v. Syed Mozuffar Ali ... ... 483 

Muktakeshi Devi v. Collector of Burdwan ... 584, 589 

Muneeruddeen v. Mahomed Ali ... ... .. 626 

Munohar Chowdhury z>, Nurshing Chowdhury ... 460, 472 

Murad r. Emperor ... ... ... 704 

Murphy v. Byan ... ... 868, 447, 454, 455 



( « ) 


N 

P<^gts. 

Nabin Kishore Roy v, Jogesh Persbad Gangooly ... 369, 373, 4.03, 

405, 410 

Coomar Das z;. Gobind Chandra Roy ... 384, 474, 680 

Nagendra Ohunder Ghoso v, Mahomed Esoff ... 351, 374, 375, 

501, 505, 511, 582 

Narain Kuruari (Maharani) v. Nawab Nazim of Bengal. 369, 729 

Naraiuoe Buriiionee zf. Tar ini Churn siugh 493 

Narain Chander v Taylor and others ... ... 664 

Narain Sinjjh v. Nurendra Narain ... ... ... 680 

Narasayya o. Sami ... ... ••• 382 

Narendra Bahadur Singh v. Achhaibar Shukul ... 604 

Narendra Chandra Lahiri v, Nripendra Oliandra Lahiri ... 474 

487, 546, 556 

Nawab Bahadur of Murshidabad v. Gopinafeh Mandal ... 679 

Nazir Sidhee Ali Khan (Nawab) v, Woomesh Chunder ... 631 

Neill z;. Duke of Devonshire ... ... ... 367 

Neeianund Sing (Raja) v. Teknarain Sing (Raja)... 429, 457 

NLlmony v, Soiiatun ... ... ... 526 

Nisaralli Sheik zf. Adebaddin Shana ... ... ... 656 

Nitrasur Singh (Maharaja Kumar) v, Nanda Lai Singh (Baboo) 631, 

639 

Ngordeen zf. Futteh AH ... ... ... ... 353 

Nuffer Chunder Bhutta v. Jotiudra Mohan Tagore ... 7‘23 

Nunda Lai Mukherjee v, Kymuddin Sardar ... ... 554 

■m 

O 

• 

Obhoy Charan Nundee if. Bhuban Mohan Maznmdar ... 42 O 

Oommut Fatima if. Bhujo Gopal ... ... 680 

Original Hartlepool Colliers zf. Gibb ... 699, 722 

Orr Ewing zf, Colquhoun 36S, 428, 690, 706 

Ozeeram (Mussmt) ZF, Heeranund (Baboo) ... ... 649 

P 

PandarangvGiobmd ZF. Balkrisbna Hari ... 631 

Vwrbuttj Roy w. Madho Faroe " 466* 460 



( * ) 


Pages. 


Parcsh Niirain Roy (Ko\7ar) v, Watson & Co. 


390, 39], 398, 
403, 405, 414 

Pearce v. Scotcher 

... 

... 455 

Pogose V, Mokoond Ohtmdcr Sarma ... 

... 

... 673 

Ponnusawmi Tevar v. Collector of Madura 

••• 

.. 465 

Preonath Mazumdar v. Durga Tariui Ghose 


... 676 

Prosunno Coomar z;. Ram Coomar ... 

... 

... 436 

„ „ V. Kishen Choytunno 

... 

... 438 

Prosonna Oluinder Land Mortgage Bank 

... 

... 680 

Prosunno Moyce v. Doya Moyeo 


552 

Pahlwan Sing (Baboo) v. Maharaja Mohessur 

Singh 

... 344, 

349, 501, 602 

Q 

Queen-Empress v. Bissessur Hahu 


... 704 

R 

Radha Qobind Roy v. Inglish 

... 

... 632 

Radha Mohun Mundul v, Neel Madhub 

I... 

459, 469, 472 

Radha Prosad Singh v. Ram Coomar Singh, 

502, 

504, 514, 540 

Radhika Mohuii Roy z;.Ganga Narain Roy 

• •• 

... 512 

Rai Manick Chand v, Madhorum 

• •• 

• •• 333 

Raghunath Muiidul Jagatbandhu ... 

... 

... 551 

Raja V. Sarfaraz 

• • • 

... 535 

Rajendra Kumar Roy v, Manindra Ohandr a 

Nandi (Maharaja). 527 

Rajendra Nath Roy v. Nanda Lai Guha 


... y 565 

Rajendra Pertap (Maharaja) Lalljeo Sahoo 

« • • 

586, 602 

Raj Kumar Roy v. Gobind Chunder Roy 


.. 619 

Raj Luckee Chunder Kant 

ft • • 

... 701 

Rakhal Churn Mundul zf. Watson ••• 

ftftft 

... 472 

Rama Shore Sing ... 

• ft. 

... 358 

Ramanath Thakoor v, Chunder Narain Chowdhnry, 

348, 491, 492 

Ramaifher Singh v. Saiva Zalim Singh 


M. 648 

Ram Churn Bysack v. Lucas 


... 552 

Ram Gopal Bysack 9. Nurumuddin ... 


... 468 

Ramjan AH v, Maharam AH 

••• 

481, 483. 486 

Ramjewan Sing (Dewan) v. Collector of Shahabad 

, . ... . ' ,563 



( *i ) 


Rammoiiee Oupta n. Oom'esh Clmnder 
Ram Naiain v, Mohesh Chudder 
Ramphal Rai v> Raghunandaii 
Bam Shorn Shaha v. Bhote Einkar 
Rashmonee Dasi v. Bhubonath Bhattacbarjee 
Reece. Miller 
Reg. r. Bette 

,, V. Inhabitants of Landulph 


Page. 
... 55G 

... 680 
... 701 
444, 481 
4vi3, 60! 
... 456 

... 690 

... 427 


„ V Russel 
„ V. Stimpson 
„ V. Wharton 
Rex. V. Ward 
„ V. Yarborough 
„ V, Tafford 


707, 709 
... 368 

... 427 

707, 709 
... 453 

... 722 


Ridge v> Midland Rally Co. 

Ritraj .Kunwar Sarfaraj Kunwar ... 

Rogers o. Pitcher 

Roop Lall Dass v. The Chairman of Dacca 
Rose V. Groves 
Roshan v. Pohu 

Roghoobar Dyal Saboo 9 . Kishen Pertap Sabu 
Runjeet Ram Pandey v. Goburdhan Ram Pandey 
Ranjit Singh {Kumar) o. Schoene, Kilburn, 
Eotta 0 . Mai Singh ••• t*. 


.. ... 722 

330, 336, 343, 355 
... 678 
... 7li 
698, 721 
'• ... 636 

... 687; 
... 620 
.. .. 638 

... 682 


S 


Snhib Bai p. Khair Sfaa ••• mmm ... 6.32 

SaRgram Singh 0 . Palok Pandej ... 523i 626, 526, 629 

Saradinda Boy (Enmar) V. BhngbaU Dehya ... ... 675 

Sarada.Prosad Qaagooly v. Secretary of State ... ... 583 

Sarat Chandra SiDgh 0 . KshitisA Chandra Boy ... ... ,668 

Sarat iSandari Dehi 9. Secretary of State 664, 673, 67 >, 646^ 682 
Sarat Sandari Dehya (Bani) o. Soorjya Kant Aehaijya 495, 602, 6(>f, 


608 

Satcowii Chose 0 . Secretary of State, 374, 38 J, 892, 884, 675, 688 
Sat^o 0. Ihrahiai Asa ••a aa* aa* 701 

Setatton 0 i> Bfown »*• v .. 729 



( > 


Secretary of State v- Bijoy Chand Mahatap ... 4S2, 435 

„ „ „ V. Chellikani Rama Rao (Raja) ... 877*, 388 

„ „ V. Fabamidanissa Begum 440 , 441, 486, 511, 548 

649, 568, 670, 572 

„ „ „ V. Kadirikutti ... ... 376, 438 

„ „ „ V- Kalika Prasad Mookberjee ... 580, 664, 665 

„ ,, „ v. Kriebnamoni Gupta 513, 527, 542, 546, 617, 

621, 625, 628 

„ „ „ 9 . Mathurabhai ... ... ... 471 

„ „ „ V, Badbakisbore (Maharaja) ... ... 682 

!• n f, V. Vira Rayan ... ... ... 584 

Seebkristo (d. dem^ », The East India Company 873, 375, 876, 877 

704, 717 

Serjeant p. Nosh Field & Co. ' ... ... ... 578 

Sharn Lall v. Hady Bunjara •aa ••• aaa 551 

Sheik Enayutoollah v. Sheik Elaheebuksh ••• .a. 550 

Shasee Mookhee V Bissessuree .a. aa. 680 

Bhjam Chunder (Raja) zf. Secretary of State ,,, 468 

Sibessury Debee (Maharani) v. Lakhy Debee ... 446 

Smith V. Andrews ... ••• aa. ... 455 

Soda zr, Futteh Khan a*« aa« 859 

Sri Balusu v. Collector of the Godavari 600. 606 

Srimanta Bagdi v. Bhugrran Jalia ... ... 483, 438, 458 

Srinath Roy (Baja) v. Dinabaiidhu Sen 846, 869, 875, 881, 436, 

445, 446, 474 , 476. 644, 691 
Srinibash Proshad v. Ram Raj Tewari . ... . , • 654 

Saltan Khan v. Syed Mahommed Sha ... ... 532 

Sunduloo nissa V. Gooroo Persbad ... ... 641 


Surnomoyee (Rani) v. Jardine, Skinner ft Co. ... 399, 401, 557, 598 
,1 ,, Pw W atson & Co. ... ... 518 

„ „ p. Degnmbary Devi ... 467, 476 

Snroop Chunder p. Jardine, Skinner & Co. ... 460, 471 

Syam Hal Saha v. Lnchman Chowdhniy ... ... 681 

Sjam Sundari Dassya p. Jugobnndha Sootar ... 883, 884, 674 

T 

Tabira (Mu6emt) tt. Government ... 891, 399,420.571, 596 



( *»>* ) 


Thomas Kenny p. Bibee Snmceroonissa 


Pagti. 

... 348 

„ Lyon V, Gray (J. J.) 

... 

... 493 

Trustees Executors and Agency Company v. 

Short 

618, 624 

Trustee of Hopkins Academy v. Dickinson 

• a a 

331, 427 

u 

Udit Narain Singh v. Gulap Chand Saha 

• • • 

... 542 

Umesh Chandra Kar (In the matter of) 


692, 694 

Unnopoorna Deb' a v* Sreemutty Dasee 

• • • 

• •• 603 

V 

Venkata Ghalam v. Zemindar of Sivaganga 

• a# 

... 723 

Venkatagiri (Raja of) v. Isakapatti Subbiah 

• •• 

664, 667 

Viresa zr. Tatayya ... 

a •• 

376, 888 

w 

Wall Ahmed Cbowdbury n. Tota Meah 

• •• 

... 471 

Watson V. Government 

• •• 

.. 625 

V. Sree Suiidari Debt 

••• 

... 662 

Williams u. Bertholomew 


... 678 

Wise V. Ameerunnissa Khatom 891, 393 

, 400, 410, 

414, 422, 582 

Wise ZF. Jnggondhu Bose 

• • • 

... 604 

Wise V* Monlvie Abdul Ali, 

• •• 

391, 422 

Winterbotham v. Derby 

• •• 

... 697 

Wishart v, Wyllie ••• •.». 

• •• 

427, 447 

Woomatara Debia v. Wooma Sundari 

• • • 

607, 608 

z 

Zemindar of Korupam v. Zemindar of Merangi 

465, 469 

Zkffer Hawab v. Emperor 


... 704 




Af.LUVION AND DFLUVION. 

SECTION 4, Clause Second. 


4. Second . — The eibovc rule sluill not be cxmsideretl 
When livoi i)y siyjtien applicable to ciisc-s in which a river, by a 
sects esuto, sudden chanoe of its course, may break 

tlirouL^di and intersect an estate, vviiliout any ^^radual en- 
croachment, or may, by the violence of stream, separate 
a considerable piece of land from one estate, and join it to 
another estate, without destroying the identity and prevent- 
ing' the recognition of the land so removed. 

In such .6ase$ the Jand, on being clearly recognized, 
shall remain the. property of its original owner. 


'file action of a river producing the change indi- 
cated by the above words of Clause II, Section 4 of 
Regulation XI of 1825 is called Avulsion according to 
the Roman Law, Under the Roman Law, Avulsion is 
the second mode of accession of property. (See “Classi- 
fication of Acce.ssions“ p. 313 anic). The law on thi.s 
point is laid down by Justinian in his Institutes in 
the folIi:)wing words : — Rut if the violence of a river 
.should bear away a portion oi your land, and unite it Justinian, 
to that of your neighbour, it undoubtedly .still continues 
yours. If however it remains for a long time united to 
your neighbour s land, anil the trees, which it swept 
a\Yay with it, take root in his ground, these trees from 
that time become part of your neighbour's estate'’(i ). 

It happeh-s often that when a large mass of land is 
carried away from one side of a river to the other, it 
remiuns quite possible to , detach it, and consequently. 
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the mass thus transferred continues to be the property 
of the original owner. This is evidently an exception 
to the general rule of alluvion. But if the portion thus 
carried away becomes inseparable in the manner des- 
cribed in the above text, it becomes part of the estate 
to which it is united, and tlius Avu-siort is considered a 
second mode of acquisition of land. 

The law on the above point has also been stated by 
Colquhoun in his Roman Civil Law in these words: — 
The word alluvion implies, however, a gradual incre- 
ment in which it differs from avulsion which is 

a violent separation of a piece of ground by the force 
of a river, and its annexation to the property of anotlier 
and neighbouring estate, in which case it belongs tc the 
previous owner ; until by length of time, and without any 
measures taken to prevent it, they cleave together and 
become firmly united. This may to some extent be 
demonstrated by the fact of a tree fixed in a piece of 
ground which was torn away, spreading its roots into 
another part*’(i ). 

Thus, according to the Roman Law, Avulsion will be 
considered as a mode of accession of property only 
when the land carried away is lost to the original owner 
by lapse of time, and he not having taken any measures 
to prevent the land transported from being firmly 
united to the estate to which it is transferred. An evi- 
dence of coalescence of the transported land with the 
estate to which it is united will be afforded by the fact 
of a tree fixed in the torn away land, spreading its root 
into the estate to which it is carried away. Hence, it 
appears that the test adopted under the Roman Law to 
determine whether an accession had been gained by the 
^ibove mode, was the inseparableness of the one from 
the other. 

The law on the point under consideration seems 

(i) A Summary of ihe Homan Civil Law by Colquhoiitt § 981* : 
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to be more specific under the French Civil Code, where 
it is laid down thus: — ** If a river or a stream, navi- 
gable or not, carries away by a sudden violence a con- 
siderable and distinguisliable part of a field on its 
banks, and bears it to a field lower, or on its opposite 
bank, the owner of the part carried away may reclaim 
h s property, but he is required to make his demand 
within a year : after tliis interval it is inadmissible, unless 
the proprietor of the field to which the part carried 
away has been united, has not yet taken possession there- 
of" (I). 

It follows from the passage, just quoted, that under the 
French Law, the rule stated above applies to navigable 
and non-navigable rivers or streams. The claim for 
possession of the transported land should be made 
within one year, otherwise the claim wdll be barred after 
that interval. If possession in the meantime is not 
taken by the owner of the field to which the transported 
land is united, the claim may be entertained after the 
period of one year. 

In England, the law on the subject of Avulsion does 
not appear to have been judicially determined, and the 
opinion of the text-writers who seem to follow the 
Roman Law, is not very instructive on the subject. 
References given below may be considered as throwing 
some light upon the question, 

Lqrd Hale in stating his view touching islands 
arising in the sea, said thus : — “ But this is to be under- 
stood of islands that ari newly made ; for if a part of 
the arm of the sea, by a new recess from his ancient 
channel, incompaSs the land of another man, his pro^ 
perty continues unaltered,”(2) 

While treating of the Title by Occupaiic)', Blackstone 
stated the law of England on the point in tlie fonowing 

i:.. . 

<0 Code Napoleon by K* S. Richards % 559* 

(i)^Hale ‘‘De Jure 


Code 

Napoleon. 


Law of 
England. 


Lord Hale. 


Btackslone. 
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words In the same manner if a river, running be- 
tween two lordships, by degrees gains upon the one, and 
thereby leaves the other dry ; the owner who loses his 
groui.d thus imperceptibly has no remedy ; but if the 
course of the river be changed by a sudden and violent 
flood, or other hasty means, and thereby a man loses his 
ground, it is said that he shall have what the river has 
left in any other place, as a recompense for this sudden 
loss.” (i). 

Kelly, C. li. In the case of the Mayor of Carlisle v. Gr^iham (2), 

Kelly, C. IL, delivering the judgment of the Court, ob- 
served as follows All the authorities, ancient and 
modern, are uniform to the effect that if, by the irrup- 
tion of the waters of a tidal river, a new chan- 
nel is formed in the land of a subject, although 
the rights of the Crown and of the public may come 
into existence and be exercised in what has thus be- - 
come a portion of a tidal river or of an arm of the sea, 
the right to the soil remains in the owner, so that if at 
any time thereafter tlie waters shall recede and the 
river again change its course, leaving the new channel 
dr)', the soil becomes again the exclusive property of 
the owner, free from all rights whatsoever in the Crown 
or in the public,” 

It appears from the judgment of the Privy Council, 
in the case of Ritraj Knawar v. Snrfaraj Kun^vear 
that the above observations of Kelly, C. B., were quoted 
by their Lordships as laying down the English law on 
the point, and with reference to the above passage, it was 
further observed by their I-ordships in the same case, 
that although the specific reference in that case was 
to a tidal river, yet the principle was equally applicable 
to a non tidal riveL 

<i) Binckst one's Commentaries, (Real and I^rsonal Property) Book If, 
l>y James Stewart, | 262, and Edition* 

(3) L. R. 4 Ex. 361 (3^). (3) L: L. li. AIK ^55 (6^; 
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In America, it has been said that Avulsion is where, Law of 
by the immediate and manifest power of the stream, the 
soil is taken suddenly from oiie man’s estate, and carried 
to another ; and thereby a property is only constituted 
by acquiescence ; for it belongs to the first owner, unless 
it sh dl continue on the other s land for so long a time 
that it cements and coalesces with the soil. If the im- 
petuosity of a river should sever a p.art of your estate, 
and adjoin it to that of your neighbour it is certain that 
such part would still continue yours, (i) 

It would seem that the law in America relating to 
avulsion is drawn from the Roman Civil Law. A property 
by the process of avulsion according to the law of that 
country, is constituted by acquiescence. This evidently 
means that if the owner of the land which is carried 
away by the sudden irruption of a river to his neigh- 
bour’s estate, does not lay claim to it, it will then be 
tak^ii that such owner has relinquished his right to such 
land, which, by lapse of time, becomes the property of 
the neighbour. The test of coalescence of the severed 
land with the neighbour’s estates is also a condition which 
the American law requires to be fufilled before such 
. land i.s considered an accession to it. So long as such co- 
alescence is not effected, the owner’s right to the severed 
land continues. 

As for the rule of the early Hindu Law relating to Hindu Law, 
the .topic under notice, reference may be made to 
the discussion under the head of “ Provisions of Hindu 
Law” (2), where the original texts of Hindu Law on the 
subject have been cited. 

, Now turmpg to the Regulation, it will be seen that Reguiation 
Clause Second of Section 4 has been enacted as an ex^ 
eeptipn to the general rule of accretion epn tained in the 

(i) Angell on Watercours^. § \ TmHees pf llopMns Academy 

■ ' v;./ 
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First Clause. By Clause 11, it was intended to make 
provisions for cases, in which a river, by a sudden change 
of its course, severs a part of an estate, and without des- 
troying its identity or preventing its recognition, joins it 
to another estate. The portion of an estate thus severed 
although joined to another estate is not an accession to 
the latter estate under the Regulation. According to the 
Roman, French, English and American laws. Avulsion as 
stated above has been regarded as a mode of accession of 
land. But, under all systems of law the circumstance under 
which land severed would, or would not, be an accession 
having been set forth clearly, the above distinction, 
does not seem to be worthy of serious consideration. 
Whether the one or the other aspect be taken, that is to 
say, whether Avulsion is taken as an exception to the 
rule of accretion, or as a mode of acces.sion, the practical 
effect comes to the same thing, namely, that the rule of 
Avulsion applies under certain specified conditions of 
things according to all systems of law, including the 
law declared by the Regulation. 

It is, therefore proposed to consider first the cases, 
where the contest was between the opposing claims of 
Accretion and Avulsion^ under the following heads : — 

A sudden change of its course may ''join it 
to another estate” 

In Bundhoo Sin^h v. Syud Ilossein Alee (i), a claim 
to an accretion was advanced by the proprietor of an 
estate on the southern bank of the Ganges on the 
ground that the accretion having formed on the 
south of the channel belonged to his estate, and it 
was decreed in his favour by the lower Court , On 
appeal to the Sudder Dewany of Calcutta, it was held 
that the land in dispute which originally accreted to 
the estate of the defendant on the northern side of the 
river, was transferred to the plaintiff’s side by the sudden 


(1) (1859) C.%u s. D. Rep. 1;^53, 
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change of the course of the channel now flowing to the 
north of the disputed land, and that the accretion being 
recognisable as part of the defendant’s estate by the 
pfima facie evidence of possession by his ryots, the case 
came under Clau:>e II, Sec. 4 of Regulation XI of 1825. 
See also Rai Manik Chasid v. Madhoram (i). 

A river while changing its course may en- 
croach upon or submerge a piece of land and 
then “join it to another estate. 

In the case of Mussumat imam Bandiw iiurgobind 
Chose (2), the plaintiff who was owner of Mcuza Akbar- 
’poor on the northern side of the Ganges claimed the 
land which was annexed by the action of the river to the 
defendant’s Mouza Raipoor Ilussun on the southern side 
of the river, on the ground that the land in dispute 
formed part of mouza Akbarpoor (which according to the 
plaintiffs case was bounded on the north by Raipoor 
Hussun, which description placed the boundaiy of Akbar- 
poor to the south of the Ganges.) The Court of first 
instance gave a decree in favour of the plaintiff, but on 
appeal to the Sudder Dewany of Calcutta, the above 
decision was reversed in consideration of the facts that 
the lands in suit were submerged by change of the course 
of the river Ganges and reappeared after several years 
on the ilefendant’s side, and that the defendant had been 
in possession of these alluvial lands attached to his 
mon>»L. Thus, according to the decision of the Sudder 
Dewany, the claim of the plaintiff was barred by limita- 
tion, and the lands having formed as alluvial accretion 
to defendant's mouza, became property of tlie defendant 
by the law of accretion. This decree, on appeal to 
the Privy Council, vVas reversed upon the grounds, 
that the question of limitation not having been put in 
issue by the pleadings could not be alleged to operate 

(I) 13 Moovl. A. 1 : 3 B. L. R. (P. C ) 5 : « * Suth, K. {P. C ) 42. 

4 Moq. I A. 403 : 7-lSttth. W. k. 67 {P. C.> 
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upon the case, and secondly, that the Court had mis- 
taken the question, in supposing it one of alluvion, the 
point at issue being one of boundary only and that the 
plaintiff had made out his title to possession. 

Under ordinary circumstances, the alluvial lands 
which were the subject-matter of the above suit, after 
submergence and subsequent reappearance on the side 
of the defendant, would have been a case of avulsion ; 
but their Lordships of the Judicial Committee applying 
the theory that inundation would not effect a change of 
ownership, held that the lands which reappeared after 
submergence on the side of the defendant continued to 
be the property of the plaintiff as being included in his 
mauza of Akbarpoor. 

In Singh v. Brij Nath Kunwar (i), the 

appellant who was proprietor of a villfjge called Miirwa 
on the east bank of the river Gogra Ibrought a suit, 
claiming land measuring 2058 bighas of alluvial lands 
annexed to his side of the river, against the defendant 
(respondent) who was owner of a village called Randa 
on the west bank of the river Gogra, flowing from 
north to south. In 1866, which was the commence- 
ment of both parties’ rights, the river Gogra was flowing 
in a course which intersected Randa, and .the portion 
of Randa, which was carried to the eastern bank lay 
between the river and Murwa. Then, in 1885, the «'iver 
began to work its way eastwards, with the result that 
it came to have on the western bank of its new course, 
not only all of Randa that had formerly been on its east 
bank, but also some part of Murwa. While this situa- 
tion of things lasted, the disjoined part which came to 
the side of Randa was taken possession of by the (de- 
fendant) respondent. But the Gogra did not long ad- 
here to this course, and soon began to recede to the 
west ; and by 1891 it once more had to its east^ not 
(i) 1 L, K; 27Ca»; 76 S (L Cl V 
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only the whole of Murwa but also the 2058 bighas of 
land intervenning between the river and Murwa which 
was the land in dispute and which the appellant in his 
plaint admitted to have been historically part of Randa. 
For a time during the wanderings of the river the land 
was submerged, and it emerged on the plaintiff's side 
in an altered form not capable of being identihed, as 
alleged by him. 

Upon these facts, the Subordinate Judge of Baraich 
gave the plaintiff a decref, folding that the land in suit 
was added to the plaintiflTs village Murwa by gradual 
accretion. On appeal to the Judicial Commissioner, 
that decision was reversed, and that Court held that it 
was not a case of “gradual accession ” within the mean- 
iing of Regulation XI of 1825, but a case in wliich land 
transferred from one side of the river to the other, 

» by a change of its channel in the course of years. On 
appeal to the Privy Council, their Lordships afBtmed 
that decision, and with reference to the above men- 
tioned facts they said thus: — “These being the facts, 
it is manifest that the case does not fall within the well 
known chapter of law which treats of the formation of 
new land, through the gradual and imperceptible wash- 
ing up of particles by a river or the sea. Nor have we. 
even to^ deal with the more complicated case in which 
a piece of land is first disintegraited by water action, 
and tiiereafter reintegrated or reformed by water ac- 
tion. The only note; of similarity to, alluvion to which 
the appellant could point was that the process of 
change was so far gradual ; but this means merely 
that rthe river took several J^ears to change its course. 
Now the mere fact that a change in a river’s course has 
placed land belonging to A in contiguity to the lands cf 
B could neve:' deprive A of the lands and transfer them 
to B. And the proppsitibn maintained by the ap* 
pellaht is by several steps near^ this to paradok ; 

■ z - y: - : 
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ifor he contends that if after temporary aberration a 
fiver at last leaves the land of A in statu quo ante it 
must be held to be an accession to B, his next neigh- 
^bbur. It is superfluous to say that neither the statute 
law of India nor the general principles of jurisprudence 
lend the lightest support to such unreasonable con- 
clusions.** In another part of their judgment, in the same 
case, their Lordships observed “What seems really to 
underlie the appellant’s claim is a crude idea that because 
the respondent once had possession of that part of 
'Murwa, which for the time was transferred to the west 
side of the river, therefore the appellant ought now to 
have in proper')/ the 2,658 bighas belonging to Randa, 
No attempt was made to formulate this as a legal pro- 
position.** 

In the case of Ritraj Kunwar v. Sarfaraz Kunwar 
(i)i' the appellant sued to recover pOsSsession of a large* 
extent of land which she claimed as an accretion to her 
estate of Kamyar lying on the south side of the river 
Gogra, a non-tidal river, by reason of a change In the 
channel of the river, the effect of which as stated 
hi the plaint, was that “the northern channel receding 
gj-adually to the north, the .said land was added to 
Kamyar as alluvial accretion towards the south of the 
skid channel.** It was found by the Privy Council that 
the predecessors of the respondents who owned the 
northern side of the channel, were the original owners 
6 f the land claimed ; that there had been no slow and 
gfadoa) pushing northward of the northern boundary 
bl the appellant’s land although land in suit was inter^ 
sected and submerged by water : and that there was 
still a channel of the river between the properties of 
the appellant and respondent, although the main strearii 
shifted to the north. Upon these findings it was held 
that it was not a case of adcretfon by gradual, sfowj 

* Cl) i L: r! 27 All. 6S5 i 9 i Cat. L j: ■ 
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and imperceptible means >vhen the accreted land would 
belong to the owner of the adjoining land ^ but the 
principle applicable to it was that laid down in para- 
graph 2 of section 4 of Regulation XI of 1825. In that 
case, the learned counsel for the appellant contended 
that, whoever may have been originally entitled to the 
land, it had gradually accreted to appe lant*s property 
by an alteration in the coarse of the river, and therefore 
by the law of accretion, it belonged to the owner 
of the adjoining land. Upon this point their Lord- 
ships observed : “Here is no question of a gradual and 
slow process of acquisition to be measured by the inch 
or the foot or the yard ; here land to the extent of 
more than two thousand acres is claimed, not on the 
ground that the action of the river has been slowly 
and gradually to push forward the northern boundary 
of the appellant’s land, but that the northern channel 
of the river* however it may shift, must be taken to 
be that boundary. Nor is it the case here that the 
land laid bare by the alteration of the river’s course 
adjoins the land of the respondent ; on the contrary, 
the evidence is that there is still a channel of the river 
between the two properties, although the main stream 
has shifted to the north,” 

In ^Jie case of Rai Krishna Chandra y. Saidan Bibi Rai Krishna 
(i), the plaintiff instituted the suit for recovery of certain 
land belonging to village Foha on the north-east bank Saidan Bibi. 
of the river Gomti, which was submerged and after 
remaining submerged for not a very long period, 
re-appeared again. On its re-appearance it Was found, 
to be oh the opposite side and adjoining village Tatar* 
pur oh the north*west bank of the Gomti, The plain- 
tiffTs case ^a$ that the land in suit was cut > 

his village by a change irt tlre course of the; tivOi'. The. : r : '■ 

defendant, on the other ; hand, adrriitt ing that the land \ ^ ^ ;; 
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in dispute formerly belonged to the plaintiffs village, 
alleged that the change in the course of that driver 
was gradual and that they acquired the land by gradual 
accretion. Upon the above facts the subordinate Judge 
of Gorakhpur dismissed the suit of the plaintiff holding 
that the state of things indicated a “gradual accession” 
to the defendant’s village within the meanings of cl. i, 
section 4 of Regulation XI of 1825. On appeal to the 
Allahabad High Court that decision was reversed and 
the suit was decreed. In delivering the judgment 
Stanley, C. J., & Burkitt, J., in one part of it, observed : 
“The learned Subordinate Judge seems to think that if a 
considerable tract of land adjoining a stream is sub- 
merged and cutoff in the course of a month or two, 
and, when the water has subsided, the course of the 
stream is found to have been diverted and the land 
emerged on the opposite bank of the stream, the acces- 
sion thus created is gradual.” And in another part, the 
learned Judges said : “The evidence inclines us to think 
that, though the Gomti frequently overflowed its banks 
from the year 1881 onwards, there was no actual change 
in the course of the stream until in the great flood of 
1891 the river forced a new passage through the land 
in dispute. This could only be discovered when the 
water subsided. VVe have no hesitation, therefore, in 
coming to the conclusion that the defendants respon- 
dants did not acquire title to the property which 'they 
claimed by gradual accession. It was by a sudden 
change in the course of the Gomti that the land in dis- 
pute emerged on their side of the river.” In this view 
the appeal was allowed. 

break through and interseot’’ or 
^^separate” t — Under ordinary state of things; the 
action of a river denoted by these words in Clause II, 
can be well understood, but the physical cpnditions of 
the country where changes in the river sj^tem are 
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almost normal, and where changes occur almost with 
"‘"‘cataclysmal suddenness'^ render it necessary to consider 
hovv far those expressions are applicable to the 
class of cases which have been ci.ecl al ove. It will be 
evident from the facts of the above decided cases 
that submersion of the land on one side of the bank 
and Its subsequent re-appearance on the opposite side 
have been held to come under tiie physical changes 
indicated by the above words. It may be said that 
physical changes contemplated by those expressions have 
reference to the firm land as well as to the land under 
water, although expressions like ‘^sudden encroachment*' 
or ^‘sudden submersion or inundation are not there. 
But the use of the expression “without any gradual 
encroachment" in Clause II may be taken to suggest 
that the cases of “sudden encroachment" or “sudden 
submergence" followed by “breaking through,** “intersect- 
ing,** or “separating** of land by the action of the river 
are contemplated by the words of that clause. In the 
case of Singh^ (seep, 334 ante) where the land 

after submersion emerged on the opposite side, it was 
held that the principle that a change in a river's course 
which places the land of A in contiguity to the land of 
B, can not deprive A of the land and transfer it to 
B, wa^ applicable. The decision in Rni Krishna 
Chanira, (see p. 337) cited above, may be taken as a 
case tn point in support of the view that the physical 
processes denoted by the words “break through and 
intersect" or “separate” have reference to the firm land 
as well as to the land under water. This case may, also, 
be taken as an instance bordering between Accretion and 
Avulsim* The finding of the court below in that case 
appears to be this that a considerable tract of land 
adjoinihg a strearh was submerged and cut off in the 
cburse pf months, tod when the water had subsided, 
thp of the streai^ wasy found to have been 
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diverted, and the land in dispute was seen to have 
etnerged on the opposite bank of the streeun. Under 
these circumstances the Coin't below held that this was a 
catse of “ gradual access! ;>n” to the opposite side, but the 
High Court of Allahabad reversed that decision, holding 
that this was a case in which land, after being separated 
from one village by a sudden change of the river’s 
course, re-appeared on the side of the opposite village. 
Bui the nature of the evidence which the High Court 
had before it showed that the land was cut off from 
the village in question from time to time, although the 
last flood was considerably great and sudden, (see pages 
260-261 of the Report). 

Thus the decisions, cited above, evidently show that 
the cases of submersion of land on one side of the river 
followed by its subsequent re-appearance on the opposite 
bank, have been generally considered as covered by the 
provision of Clause II, Sec. 4 of the Regulation. 

“Without any gradual enoroaohmont*’ — These 
words are to be understood as qualifying the circums- 
tance of a river breaking through and intersecting an 
estate. Breaking through ” and “ intersecting ” by a 
sudden change of the course of a river, in order to come 
within the meaning of Clause II, must be such that the 
physical processes involved, may not amount to«r ‘- gra- 
duah encroachmeut” by the river, while changing its 
course; in other words, the “ breaking through ’’•and 
“ intersecting ” must not be the result of gradual 
encroachment by the river. This is the plain meaning 
of the above words of Clause II, Section 4. Now, turn* 
ing to the decided cases it will be seen that, in cases 
where submergence of land on one side of the river was 
followed by re-appearance of the same on the 
opposite side, and identity between the two was es- 
tablished, the principle involved in Clause Il> Section 4, 
was applied without any special iiivestigatioii of the ‘ 
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point, whether the encroachment by the river in any 
particular case was sudden or gradual (i). In fact, the 
identity was the only test that was kept in view in 
those cases, irrespectve of the fact whether “ breaking 
through and intersecting ” was by sudden or gradual 
encroachment (2). [See also under “ Kncroachrnent ** 
pp. 136-137 a/2/^.] In some cases, it was argued that the 
change caused by the river was gradual, inasmuch as 
sufficiently long time intervened between the submer- 
gence and reappearance of the land on the opposite 
side ; but the decision in those cases, turned upon the 
determination of the point, whether or not, the reform- 
ed land on the opposite side could be treated as an 
accretion to that side, the orignial ownership of the 
land before submergence hf.ving been proved ; and in 
those cases it was also c.ssumed that the original 
ownership continued upon n>appearance on the oppo- 
site bank, 

The following cases miy be referred to in support 
of the view ; — In the case of Ja^got Singh v. Lftijnath 
Kunwar (3), the attention of their Lordships of the 
Judicial Committee was drawn to the fact that the 
change produced by the river was gradual, but not- 
withstanding that, the principle of the Clause II was 
held applicable. (See pp. 334-335 autei) 

In the case of Rat Krishna Chandra v. Said an Bibee 
(4), tJie diluviation of the land on the plaintiff’s side of 
the river commenced in t88i,and the process of cutting 
aways of the land went on till 1891, after which period 
thejand re-appeared on the defendant’s side. It was 
contended on behalf of the defendhnt that the river en- 
croached upon the plaintiff’s village gradually, in con- 
sequence of which the lard in dispute was transferred 

V" "'* — - - I , if-i- . 

(i) I-** ^ Ap. 38. ' 

■ > 
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to the defendant’s side and thus it was an accretion to 
his estate ; but this contention was overruled and it was 
held that the case was to be governed by Clause II, 
Section 4. With reference to this case it is to be noted 
that not only the identification of the land was estab- 
lished, but there was also a finding that the land em- 
erged on the opposite side by a sudden change of the 
river’s course. The proposition of law laid down by their 
Lordships of the Judicial Committee, in the case of 
Harsuhai St'n/r v. Syiid Loot/ AH Khan (i ), was rather 
very broad and it might as well refer to the case of 
avulsion. In that case, while restoring the original 
judgment of the Trial Court of Patna, their Lordships 
said “The land which is tlie subject of the present suit 
was sub-merged, and when it first became free from 
water and reappeared, it adhered to, and adjoined the 
estate of Ramnugtjiir and prima face the accretion was 
to that estate 3 but upon an inquiry made by the Judge 
of Patna, who went to the spot, heard evidence/and 
took great pains to survey the district, he came to the 
conclusion that the submerged land, although it had 
reformed close to mouzah Ramnaggur, was, in point of 
fact, land which belonged to mouzah Muteor, and that 
there were means by which he could identify, and did 
identify, the land as having been, before its diluviation, 
part of that mouzah. He found those facts, and applying 
the law as he understood it to the facts, namely,, that 
when sub-merged land can be identified upon its re-ap- 
pearance as belonging to a particular estate, the proprie- 
tor of that estate is entitled to it because in truth he had 
never lost his land, the land was always his, and the 
difficult}^ of iden ificatfon being removed by evidence-^ 
the laud being .“n fact i lentified, — there was no reason 
why the property should not be regained by him.” The 
view expressed th 2 Trial Judge was thus approved 

(i ) 23 Sulb, W. K. 81 14 Beng. L« R. 168 ; L. R, 2 Ind. Ap. 28. 
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by their I-orclships of the Privy Council, in that 
case, and the law was further discussed in the fol- 
lowing words ; — “ The question of law involved in 
these decisions, which is a very important one, was 
brought before this Committee, in a case of Loptz v. 
Muddun Mohun I hakoor ([3 Mo. I. A. 467), in which the 
principles which should govern cases of this description 
were very fully discussed and elucidated, with the result 
that it was laid down by the authority of this Com- 
mittee that where land which has been suV)mergcd re- 
form ', .and can be identified as having formed part 
of a particular estate, the owner of that estate is 
entitled to it.” 

It may be noticed that the decision in case 

refers to land reformed upon the oriffiml site, but in the 
judgment of the case of HitrsHhai there is no 

mention that the land in dispute reformed on the ori- 
ginal site ; on tlie other hand, the finding that the lanrl 
on its reappearance adhered to, and adjoined to the 
estate of Ramnugger goes to show that it was not a case 
of reformation in situ. At any rate, the proposition 
of law stated above has been laid down so broadly that 
it can be taken to refer to refomation in situ as well as 


to land which re- appears or reforms after submergence 
on anyCSite whatever. The law will apply when the 
identity is established, vvhetlier it be a case of re for- 
mation in situ, or a case of reformation or re-appearance 
of diluviated laud on the opposite side ; and in the latter 
case, it would seem from the report of the decided ca^es 
that ho investigation of the question as to whether the 
diluviation was the result of encroachment by a sudden 
' or gradual change of the course of the river, was con- 


sidered necessar)', in view of the fact that 
land was identifiable and recognizaiy 
In the case of Ritrai Kum&ar y 


Ji) h f-. Hv27 All. 6$s. 
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where the principle declared by Cl. II, Sec. 4 was 
applied, their Lordships of the Judicial Committee 
observed as follows Presumably land situated in the 
Respondent’s villages would belong to the Respondent 
w'hether covered by water or not, and how’ever it might 
be intersected by the river in its devious course from 
year to year.” 

Hut, in those cases of contest betw'een Avulsion and 
Accretion, where the land reformed was not capable of 
being identified or recognized, a finding was arrived at 
that the diluviation was the result of gradual en- 
croachment by the river, while changing its course. In 
the case of Puhlwan Sin^h v. Maharaja Mohessur 
Singh (i), the High Court of Calcutta in overruling the 
plea of the defendant who set up a claim to the 
land in dispute under Cl. II, Sec. 4, Reg. XI of 1825, ^ 
said : — VVe have, therefore, come to the conclusion that 
the river went through various changes of its channel at 
different times, but that these changes w^ere gradual, and 
caused, as a natural consequence, alluvion ; that these 
changes were not abrupt leaving lands capable of iden- 
tification, for, if such had been the case, the beds of 
the river in its various changes of course would be still 
traceable on the spot, which is not the case.” 

In the case of Chunoar v. Bahadoor Singh [2), which 
was a suit for the determination of the proprietorship of 
land transferred from one side of a river to the other by 
the action of the stream, and where it was found that 
the land was carried away gradually, 3'ear year, and 
that no buildings, trees, or pillars were left by which it 
could be identified, it was held by the Punjab Chief 
Court that the land (in the absence of any w^ell-defined 
custom to the contrar}') must be considered an incre^ 
ment to the estate to which it was transferred, and that 

(1) Siuh. W. u. (C>ap. No. 1864V p. 19^7" 

(2) 1 868 runj. Rec. No. 47. 
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it could not be identified by laying down the survey 
boundaries. 

Now, iiaving regard to the findings in the cases, cited 
above, it would seem that the real test that is to be kept 
in view to determine the application of Clause II, Sec. 4 , 
is the identity and recognition of the land which emerges 
on the opposite bank after submersion. Whether the ori- 
ginal encroachment by the river is gradual or not, would 
not seem to affect very much the question of the appli- 
cability of Ci. II, when the identity of the land as forming 
part of the estate from which it is severed, is established. 
If a river hy gradual encroachment breakthrough and 
intersect an estate, and the intersected portions of such 
estate be capable of identification and recognition, they 
will continue to belong to the original owner, as will ap- 
pear from the following observations of the Privy Council, 
in the case of Jaggot Sing v. Btdj Nath Kunwar (i) : — 
“The only note of similarity to alluvion to which the 
appellant could point was that the process of change 
was so far gradual ; but this means merely that the 
river took several years to change its course. Now the 
mere fact that a change in a rivePs course has placed 
land belonging to A in contiguity to the lands of B 
could never deprive A of the lands and transfer them 
to B.” ^See also pp. 334-335 ante). It would be evident 
from the view thus expressed by their I-ordships that, 
if land be separated from one estate and joined to 
another by a gradual change of the course of a river, 
the principle of Cl. 11, Sec, 4 would apply, when its 
identity is established. 

The view taken above may render the words “ with- 
out any gradual encroachment ’’ used in CL 11, Sec. 4 , 
destitute of any significance. This is due to the confused 
state of the law. The proposition that if a river 
gradually submerges an estate, that is to say, if a river 

. (i> I. L.K:.a7 Gal.;7 ' 
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gradually and iinperceptibly encroaches upon the land 
of a subject, the land thereby occupied belongs to the 
Grown as a converse case of alluvion, would apply to 
this Country in a limited sense ; for land encroached 
upon by a river .^r the sea, whether suddenly or gradually, 
is to be held subject to public rights : Srinath v. Dina- 
hindhii (i). The question of ownership of the land 
under water does not arise, so long as it remains under 
water. It is only when the land emerges or reappears 
that the question of ownership becomes relevant. 

Again, land gradually washed away by encroachment 
of a river and reduced to the condition of the river bed 
was considered to bo public property at the time when 
the Regulation was enacted. The law on this point was 
evidently unsettled before the d(?Rsion of their Lord- 
ships of the Judicial Committee, in the case of Lopes 
Y. Muddan Mohan (2), which recognized the property 
of a private owner in the diluviated soil. Gradual 
encroachment, as the law stands now, affects the 
ownership of a private proprietor in the land en- 
croached upon so long as the land does not reform or 
re-appear (see p. 138 ante). If, after reformation or 
re-appearance, the ownership of the site is established, 
the land is restored to the original owner. [ See also 
'‘Diluvion, Sudden and Gradual” under Clause V, post\ 

Avulsion & Diluvion It has been discussed 
above that the principle of Cl. II, Sec. 4, applies when 
a part of an estate is diluviated and subsequently re- 
appears on the opposite bank. Next, a question arises 
whether Clause II. Sec. 4 will apply to the case of an 
estate entirely lost by diluvion. This point was raised 
in the case of Kishub tail Chowdhury v. Messrs. Robert 
Watson & Co, (3), decided by the Calcutta High Gouft, 

(I) r. L K. 42 Cal. 489: i8CaI. \V. N. 1217. 

<2) 13 Moo. I. A. 467. 

(3) 1864, Sulh. W. K. (Gap IJp.) 64* 
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While delivering the judgment in that case. Ba) ley and 
Iw. S. Jackson, JJ., said thus ; — ‘‘The plaintiffs could only 
have claimed these lands as accretions to an estate of 
theirs ; but their estate has not only been entirely lost 
b}' diluvion, but lias actually been removed many years 
since from the rent-roll of the district. Clause 2 Section 
4, Regulation XI of 1825 can not in any way help the 
plaintiffs, for that Clause refers OTily to cases wliere a 
sudden change, in the course of a stream, has broken 
through and intersected an estate, leaving an identi- 
fiable portion of land separated by tlie new cliannel from 
tlie main body of the estate. The state of things in llie 
present case is wholly different, the river having by 
gradual encroachments, carried away the whole e.state.” 

“Reference has been made to a decision of this 
Court printed at page 284 of Messrs. I la v’s Report for 
• September 1862, Wc do not think that that decision 
was meant to go so far as the words used might seem 
to imply. In any case, the decision in question will 
\ not cover the present case, for there is no pretence of 
identifying the lands otherwise than by alleged identity 
situation.” 

\ From the report of the case, referred to above, 
it \is hardly possible to determine the facts of the 
casA'^ as found in the judgment of the Court below, 
which the High Court affirmed. But it would seem 
to be^lear that the learned Judges meant to lay down 
that the. original ownership in the land carried away 
to the opposite bank, as declared by Clause II, Sec- 
tion 4, is not available to a riparian owner whose 
entire estate has been lost by diluvion, in the same 
wa}^ as the right of accretion can not be claimed by a 
riparian owner whose estate has been entirely washed 
away ; see Bhooittn Mahan Si^'car v. Messrs, R, Waison 
& (!)• But some distinction, however, can be pointed 

itj i864;Suth, W> No.) 64^ ; 
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between two cases. Under the law of accretion, the 
riparian owner will have to establish gradual and 
imperceptible accession to his estate, and such estate 
being non-existing, lie can not prove the accretion to his 
estate. Hut, in the case, where diluviation and re- 
appearance oi a part of an estate has been held to be 
governed by the principle of Clause If, by reasons of 
tlie identification having been established, there the 
logical consequence can be pushed to tlie extent 
tliat tlie same principle would apply, when the whole 
estate is di'luviated and reformed in a manner capable of 
identification and recognition ; see Rainanath 7 hakoor 
V. Chii>uicr Naratn Chawdhury (i). This is evidently 
the idea that underlay the argument advanced in the 
above case of Keshiib Lall ChaxtdhuryK Hut the life of 
the law has not been logic but experience ( 2). 

As to the correctness of that decision the following 
points can be urged : — namely^ (i) that the removal of 
the estate from the rent-roll of the Collectorate meant 
a complete abandonment of the land ; (ii) that the 
diluviation liaving been effected by gradual encroach- 
ment of the river, it produced an alteration of owner- 
ship : and (iii) that the decision was passed at a time 
when the law relating to the effect of identity 0/ situa^ 
tion was unsettled in this country. 

In the case of 7 ho mas Kenny v. Bibec Snmeeroonissa 
(3), Trevor, and Campbell, JJ. said : — “A claim to hold 
the land under Clause 2 can only be maintained by the 
old proprietors wlien the land used by man has not been 
diluvialed, but is cut off by a change of the stream — 
fields, trees, houses, or other surface objects remaining as 
before.” 


(1) (1864) Marshall Report, 136 : Sutli. E. B, Rulings, p. 45. 

(2) Comiiion I-aw by Holmes p. I. 

( 3 ) 3 Suth. W, K. 68. 
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Evidence of “ identity' and ‘‘recognition” ; — 

In the case of Biindhoo v. Syiid IJossain AH (»), 

tlie land carried aWay was h.cld recognisable by the 
possession of former tenants. In Puhlwan Sincfh v. 
M aharaja Mohessnr Singh (2), the contention of the 
defendants-appellants was that the disputed lands were 
not alluvial at all, but were what are called chukee lands, 
and that these lands were included in the settlement 
made with them by the Ghazeepoor Collector ; and that 
the Ganges, though it cut through the mahai settled with 
them and changed its course several times, never des- 
troyed the identity of the lands. Upon this contention, 
Steer and Kemp, JJ., observed thus : “ Now, the map 
of i860, which professes to show the different courses 
which the aforesaid river has taken from time to time, 
also shows certain numbers as of daghs or plots. If those 
plots would be identified by comparison with any reli- 
able chittahs or other settlement proceedings, this map 
would be very strong, if not conclusive, evidence in 
support of the defendant's theoiy of sudden irruption 
b}- the river without destruction of identity.*' 

In appeal to the Privy Council it was argued in tlie 
above case of Bahoo Puhlwan Singh v. Maharaja 
M oheshurr Sing (3), that the Court below was wrong in 
framing*the following issue : — Whether the disputed 
lands have been gradually washed away, and have accre- 
ted on the estate of the plaintiff by obliteration of its old 
marks, or whether by the sudden change of the Ganges 
they have accreted with a continuance of the former 
mark.’* And that from the framing of the issue it would 
follow that obliterations of the old marks were consi- 
dered to be conclusive of the question of gradual accre- 
tion set up by the plantiff. On this point their Lord- 
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(I) (1859) Slid. D. Kep, 1353. 

{2) 1864 Suth, W. R. (Gap. No.) 191. 
(3)*i6 SiUh. W, R. 5 (Privy Council), 
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ships observed that it would had been an error in point 
of law, if the Court below had said that it was conclusive 
of tlie qne.stion, wlien the surface of the land had all been 
changed and the marks liad all been obliterated, so that 
no hou.ses, or trees or mounds, or vestiges of boundary 
could be found, and all the surface of the land was 
fresh land which had been brought down by the river, 
notwithstanding the fact that the channel of the river had 
changed and had gone from one bed to another. Later 
on in the judgment of the same case, their I.ordships 
further said : — “ They (the Judges) meant merely to say 
that, a.^ a matter of fact, which no doubt was a material 
fact to ascertain, there were none of the marks of the old 
cultiv’ation upon it which the defendants had alleged. 
If any marks of the old channels, or of the cld houses, 
and of the trees, and of the old mounds, could have 
been found, that would have been conclusive against the 
plaintiff, and therefore it was a matter very material to 
be inquired into. It did not necessarily follow, never- 
theless, that because no marks were found, therefore 
the plaintiff had proved his case, but it docs not appear 
that that objection was ever taken.” 

In the case of M aharani Indurjeei Koocr v. Mohunt 
(i), where the point raised in appeal was, 
whether the finding of the court below was sufficient to 
prove the identity of the land in suit as being the pro- 
perty of the plaintiff, While affirming the view of the 
Court I elow in that case, Hobhouse, J., said thus : — ‘^The 
Court finds that khitta A fplot i) is and has been the 
property of the plaintiff, and there is no dispute before 
us but that it is so. It then finds that on khitt^i ft 
(plot 2) there was originally a house, and well — the 
property of the present plaintiff. It then finds that 
what is called a pyne or rivulet came in from the river 
and formed a disjunction between khitta A and khitta 
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B, sweeping at the time the surface of khitta B ; but the 
pyne is now closed up, and the river has returned to its 
proper channel ; and in the surface of khitta B there still 
remain the foundation of the house, and the well which 
are the marks that the lands unmistakably belonged to 
the plaintiff. So that, in fact, the court seems to us to 
have found that the substratum of the land has never 
been diluviated and is still traceable, subject only to a 
certain surface of sand which has been deposited upon 
it. This seems to us to be a decision on the question of 
fact which sufficiently identified khitta B as the property 
of the plaintiff.” 

In the case of No^endra Chunder Ghosh w Mahomed 
Esoff (i), their Lordships of the Judicial Committee 
referring to the case of Musst. fmam Bundi v. Hurgobind 
Ghosh (2), said thus : — “The former is a clear authority 
• that the identity of the site may be established by maps 
and ancient documents ; although by the long submer- 
gence of the land, all external marks and means of iden- 
tification have been obliterated. It is not, however, very 
clear in that case whether the question between the 
parties was one of boundaries of the original estates, or 
of dispute between one party claiming the land as a 
re-formation on his original land, and the other claiming 
it as an accretion under the first Clause of the 4th sec- 
tion of the Regulation.” In the last but one paragraph 
of thejsame judgment, their I,ordships further observed : 
“Their Lordships are not insensible to the difficulties of 
identification, and to the danger of encouraging claims 
of this kind on insufficient evidence. They lay down no 
rule as to the strictness of proof which the Courts in 
India may require in such cases,'V These were the obser- 
vations made by their Lordships of the Judicial Com- 
mittee in connection with a case in which the land was 
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claimed as having reformed on the original site. But it 
seems quite clear that these observations are also appli- 
cable to the cases of reformed lands other than those 
reformed on the original site. 

In Rat Kf ishan Chandra v. Saidaa Bihee (i), the 
learned Judges of the Allahabad High Court drew their 
conclusion, relating to the identification of land which 
wiis submerged and subsequently reformed on the 
opposite bank, from the maps showing the course of the 
river which submerged and cut away the lands of 
Mouzah Poha from time to time, as a^so from the 
khasra which showed the quantity of lands diluviated 
at different times. 

It would seem to follow from the decision?, cited 
above, that no hard and fast rule was laid down as to the 
nature of proof tliat our Courts of Justice would require, 
to establish the “ identity ” of the lands carried away 
frc>m one side of the river to the other, Under ordinary 
CO .'ditions of things, land detached bodily from one side 
of the river and united to the opposite bank is capable of 
idtjntification and recognition by old habitations, houses, 
buildings, mounds, and marks of former cultivation, 
trees, etc. In fact, any difficulty would seldom arise in 
ca-ies of avulsion, when a river separates a considerable 
pu^ce of land bodily from one estate and joins it to 
another without submergence or diluviation. In such 
cases, it will be only a question of fact to inquire whether 
the portion separated bodily was, or was not, a part of a 
pa ticular estate atid this can be determined by direct 
orid testimony (2>. But, in those ca.ses, where complete 
submergence of land on one side is followed by subse- 
quent re-appearance on the opposite bank, with obliter- 
ation of all external marks which would have been 
otherwise preserved but for submergence or diluviation 

(i> I. L. R. 28 An. 256 (258), 

(2) Maharanee fndurjeet v. Mohunt Jumna Das ^ 14 Suthi, W. R> 164. 



SEC. 4, CL. II]. ONUS OE PROVING IDENTITY. 353 

of it, it would be a question of inference to be drawn 
from the evidence oral and documental*)'. The decision 
in the cases, cited before, where re-appearance of land on 
tlie Opposite bank lias been held to be governed by the 
principle of Cl. If, Sec. 4, will evidently support this 
view. In Miisti. hnayn Bundi v. Hur^ohind (i), the 
land in dispute was inundated about the year 1784: 
it remained under water till about 1801, it then became 
partially dry, till in the year 1814, it was again intn- 
dated. After this period it once again re-appeared 
ab n-e the surface of water, and by the year 1820 h id 
become very valuable land (adjoining to the oppos te 
bank). In this case, maps and other documents wt re 
referred to for the purpose of determining the origii al 
ownership of the land, and according to the conclusion 
drawn from them it was held that the land in dispi te 
“belonged to the original owner. See also the case of 
Rai Krishan Chandra v. Saida n Bibi (2). 

Omis of proving Identity or Recognition In 
cases where the contest would be between the plaintiff 
claiming under the rule of avulsion and the defendant 
resisting the claim under the tule of accretion, the onus 
is prima facie upon the plaintiff to prove that the la id 
separated and joined to the side of the defendant is 
his, as bting capable of identification and recognition as 
part of li s estate. But, when the prima facie case is 
established by evidence of identity or recognition by the 
plaintifif, the o.aus is shifted upon the defendant to prove 
his case of accretion. (See the cases cited in pp. 334 * 33 ^ 
ante). With regard to the question of onus, Mr. G. D. 
Field in his “ Unrepealed Regulations of the Bengal 
Code** added the following notes imder Cl. 2, Sec. 4, Reg. 
XI of 1825 : — “^Where there has been an accretion or 
accession of soil to a person’s, estate; the prima facie 
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presumption of law is that such accretion ha;; been 
made by alluvion and not by avulsion, and the burden 
is thrown upon the party claiming by avulsion of show- 
ing that such soil so joined has been suddenly severed 
from his own estate and been transferred to such other 
estate. And the reason of this is clear. A forcible and 
and sudden breaking away of land is an unusual pheno- 
menon and therefore the presumption from nature is, 
that every accession of land is an alluvion until the 
contrary is established” (i). 

Principle of Clause II. Sec. 4, applies with 
reference to rivers of all kinds -.—While discussing 
the nature of rivers which are to be dealt with under the 
law laid down by the Regulation, it has been said that 
the rivers are to be chiefly divided into four classes, 
namely, (i) tidal, (2) non-tidal, (3) navigable, and (4) 
non-navigable, (see page 21 aniv). Now, a question ' 
arises whether the principle of law stated in Cl. II, 
Sec. 4 would apply to the cases occurring in all of the 
above classes of rivers. On principle, it seems to be 
clear that no distinction is to be made in the applica- 
tion of the above principle with reference to the nature 
of the river. Cases of avulsion may take place whether- 
the river be tidal or non-tidal, and navigable or non- 
navigable, It does not appear that any such .distinc- 
tion was ever suggested in the Roman, English and 
American laws. The law on this subject has been ^ 5 tated 
in general terms which point to the conclusion that the 
above principle is applicable to the cases of all kinds 
of rivers under those systems of law. The French 
Civil Code specifically states that no distinction is to 
be made in the applifation of the above principle of 
avulsion, whether the river be navigable or noH’-navi^ 
gable, [See p. 329 

Turning to the Regulation itself, it will be seen that 
to Unrepealed Regulations of the Bengal Code by C. D. Field, p 
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there is nothing to suggest that Cl. II of Sec. 4, was 
not intended to apply to the cases of avulsion, whether 
they be in tidal and non-tidal waters, or in navigable 
and non-navigable rivers. “ Sources of contentions and 
affray'’ and “claims and disputes” may arise in respect 
of land broken through and separated in tidal or non- 
tidal waters, as well as in navigable or non-navigable 
rivers. All these were intended to be provided for by 
the law declared by th.e Regulation. In fact, if the 
decided cases, cited before, be looked into carefully, it 
will be found that no discussion as to the nature of the 
river was considered relevant in any of them. In 
connection with this point, what their I.ordships of the 
Judicial Committee of the Privy Council said in the 
case of Ritraj Kunwar v. Stirfaraz Kunwar (i) may 
be quoted : — “It appears to their Lordships that this is 
one of the cases provided for by the second clause of 
the fourth section of the Regulation, which enacts that 
the rule as to gradual accretion ‘shall not be considered 
api)licable to cases in which a river, by a sudden change 
of i s course, may break through and intersect an 
estate, without any gradual encroachment, or may, by 
the violence of the stream, separate a considerable piece 
.of land from one estate and join it to another estate 
without^ destroying the identity, and preventing the 
recognition, of the land so removed. In such cases 
the lahd, on being clearly recognized shall remain the 
property of its original owner.* This is in accordance 
with the English law, as laid down in the case of The Api>r»cable 
Mayor of Carlisle v. Graham [(1869) L. R., 4 Ex., 361 
at p. 368 ; for the passage quoted, see p. 330 
It is, perhaps, unnecessary to add that although the 
specific reference in that case is to a tidal river, th^ir 
Lordships consider the principle equally applicable td 
;.a:ndn-tidab river.”-/ 
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''Clearly recognized” What would constitute 
recoj^nition of the land carried to the opposite bank has 
bj;en di.scus.sed under the head of ‘ Evidence of fndentity 
a id Recognition.” (i). As to the meaning of the word 
“clear)}’” reference may be made to wliat has been said 
regarding ‘‘clear” under “Clear and Definite Usage” (2), 

“Original Owner” : — Under this head, the persons 
who are entitled to the benefit of the rule of avulsion 
may be stated. This point does not appear to have 
been much discussed by our Judiciary as in the case 
of the ru^e of accretion. But it .seems to be clear that 
the persons who are entitled to the rule of accretion, can 
also claim under the rule of avul.sion when the circums- 
tances of a case justify the applicability of such rule. 
There does not .seem to be any difference on principle 
in regard to the applicability of the above rules with 
reference to the persons who can claim the benefit 
uader them. Cl. II, Sec. 4, i.s onl}^ a qualification of 
C l. I, in other words, as it has been said before, (.see pp. 
331-332 ante') the rule of avulsion has been enacted by 
tile Regulation as an exception to the general rule of 
a:crelion declared by Cl. I, Sec. 4. Conseciuently, it can 
be maintained that the exception would apply to the 
c.ise.s of all wlio are entitled to the operation of the 
general rule, when the conditions, under which the 
rule of exception is applicable, are established. This 
v'ew may be supported by what was laid dow^i by 
Sir Richard Couch, in the case of The Court cf Wards 
V. Rad ha Proshad Sing (3). In that case, the plaintiff 
respondent Iiaving failed to establish his claim upon a 
tide by accretion, relied upon Cl. II, Sec. 4 of the 
Regulation to support the judgment of the Court below. 
In overruling that contention, the learned Chief Justice 
said thus:— “Now, this Clause (Cl. 2. S. 4.) does not 
apply in a case like the pre.sent .so as to give to the 

(1) See pp. 349 -. 3 S 3 (3) See page j^ anU, 

(3) 22 Sulh. VV, R. 238 (243) ‘ 
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plaintiff the ownership of the land, if he has not ac- 
quired it by the operation of the first clause. It is 
in fact a qualification of the first Clause^ and says tha : 
it shall not be applicable where there is a sudden chan^^e 
in the course of the riv^er. The plaintiff is so far rigl^t 
in his construction tliat if he could sho^v that the larul 
whicli he claims had become liis property V^y the opera- 
tion of the first Clause, the second would not take \'c 
away from him. Hut that is very differerd from the 
second Clause giving to him the property when he has 
not acquired it by accretion. Aivd, according to the 
law as laid dovv^n by the Judicial Committee, he has 
not a title by accretion.” 

Then it also sa^cs that, in such cases, that is of a 
sudden change in the course of a river, the land on 
being clearly recognized, which was the case here, sha'l 
remain the property of its original owner. ‘ Original 
owner ’ does not mean the person who may for a time 
have had possession of the accreted land without having 
acquired a right to the site of it. The original ownei- 
sliip must include the ownership of the site, and if the 
plaintiff has not acquired that, this Clause can not operate 
to give him a right to the land.” 

From the above interpretation which was put upon 
the expression “ original owner ” it follows that the 
person who may claim under the operation of the rule 
of aviilsion must have some kind of permanent inter- 
est in the land or estate from which “ a considerable 
piece of land” is .separated. Mere temporary possession 
of **an estate ” from which land may be disjoined by the 
action of a river will not attract the operation of the 
rale of law laid down in Cl. II, Sec. 4. Thus the per- 
manency of the intere.st of some kind i.s the test of the 
applicability of the rule of nvulsion as in the case of 
the rtilje of accretion, [^ee p. 255 ]. 

aVulsiOJa By sec- 
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tion 3 of Regulation XI of 1825, it has been laid down 
that the rules declared in the several clauses of section 
4, will apply subject to any local usage to the contrary ; 
consequently, it is to be taken that the rule of avulsion 
stated in Clause II, Sec. 4 should be read subject to the 
condition laid down by Sec. 3, namely, that this rule will 
not apply if any local usage to the contrary is established. 
The custom referred to is the deep-stream rule which 
restricts the application of the rule of avulsion. While 
dealing with “ Custom and Usage” under section 2 of 
the Regulation, it has been shown tliat in Bengal and the 
North Western Provinces, an assertion of a custom like 
that was made, but in no case t was established. (See 
pp. 1 82- 186 anfe). It is only in the Punjab, which 
is pre-eminently known as the and of customs, that the 
existence of such custom ha; been established. In 
view of this slate of things on! the reported ^decisions 
of the Punjab cases are referrec to below. 

Now, in regard to the proposition that the applica- 
tion of the rule of avulsion is subject to the custom of 
the deep-stream rule, reference may be to the case of 
Noordeen v. Fiitteh Ali (l), where a piece of land was 
carried bodily across from mouza Maboota to nfiouza 
Bukrialloe which was possessed by the defendant. It was 
held in that case that the plaintiff was entitled to that 
piece of land as the parties admitted that the case was to 
be governed by section 4 of Regulation XI of i82f. In 
the case of Rama v, Shere Sing{2)y\X. has been laid 
down by the Punjab Chief Court that, if there be no 
local custom to the contrary, land carried away ter thie 
opposite bank of the river may be follpived by its 
owner, provided it be identif abie. In that particular 
case it was held that there wai no sufficient proof of 
a custom taking the place bf the rule laid dovvn in RegUy 
lation XI of 1825. > , ^ 

(1) (1869) Tunj. Hec. (is. (a) (1^72) ^ 
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^6 the laiiid wtitcli was thrown up iii recdgnizable form. 

l^ext; tuijhmg^ wliere the rule of avul- 

sidh was abrogaVed by the custom of the deep-stream 
ruTey reference may Be made to the decisroh in the cWe 
of V, Piitl^k tihan (2). In that case, it was held 

that the kishtibuhna or deep-stream rule, i. e., the tVahs- 
/er' bolli of tile proprietary right and of cultivating pos- 
session followed the transfer of the land from drib banU 
of ihb dbep-sfrea'm otlVer and tliai this change of 

property and cuftivatioh took place even when tlie 
Ikhd was transfer^^ bodily to the opposite bank by a 
sUddbn chkn|;e in the cdurse of tile stream. In Afanat 
SiH^h v\ Achrd (3')', tile plairitifif clainied the land wHicti 
• iv^as' tVdhsfbrrdd td His side by avuisibn of tlie Sban 
river relying upon the deep-stream rule. The defendant 
dSi^tfend^ed^ Wiir Pita, tti^t though the rule that the 
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which 
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-sfreiEitti silduld he the boundary waV' prevalent 
hb rhie vvas only appiicable to lanas 
tVariSterted from one bank td another 
'^Va8u4l accretion, and that it wSis not applicalble 
\yhen tlii land had hee^^ hy aviilsibn' Upon 

this contention, it was held by the Chief Court that the 
general custom, in accordance with a strict observance 
of the deep-stream rule, was applicable in that tract of 
; the province; whether or not; the land had come over by 
and was identifiable. See also Hasim v* 

NdtAu 

^ ; The Local Government, in the Punjab, has b^ 
bmppwerei^ of the Punjab Latid- 

as amended by the. 
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teW'iS, 4.?, ■,?*?,■ hi-^' I'S’i'is .''*. 

between rive^ain^ ^ bouijd^r^ line fijxed 

Jic deemed ^erma^enljy r??n^?^tr^ 

by tbe Financial C^ommissioner. The effect of fixing^ 

■ii'-,. •> /u. v * ■;■' • .^sf ‘Jy •. Pi:'?/ J.'iMi'-'* -‘-i-- 

a boundary between riverain estates has been laid dpwn 

in section lOiB of the said Act, in the following 

«!\ r? . vn ^ r?f yvi.. 

words :—“Ever^^ boundary Jine *P 

with the provisions of Sec. ipj A i^lva]]. notwithstanding 
an^ law, or custpm, or any d^crep or ordejT pf 
Court of law, to the contrary, be the 6xed apd c^ppstant 
bouiidary between tlie estates affected thereby, and 
the proprietary and ^11 othpr rigljts in eyery i^pldjing, 
field, or^other portion of an estate situate pn eacji sidp 
of the boundary line so fix^d shait, ^ubjeft to tlie 
foIlo\v|ng proviso, vest ip the land-owpers of tijig 
>vluch lies pn ^hat side of the boundary Hn^ pn w.h|9l> 
such hojding, field, or other porj^ipp pf jan ^^t^atp * 
situate.!* 

- It seerns that tfie above prpvisipms ejcpresply i^,adp 
by the Revenue Law of the . Punjab was intended to 
aj^rogate the rulps declared by Regula|ipn XI of 1^2^, 
as the words r—* Vo lajiv or pustpni jpr 
any decree or order of any court of law, to the contrary/! 
used in section loi B, would apparently indicate. 
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Third, -^V^etv a or island riia^' be thrbvMn up in a 
MVge ndVi^abVe river (tlie b^cl 6T which is 
property of an indivulual), or in 
the sea, and the channel of the riyer or sea 
between such island and the shore may not be ^ fordable, 
it shall, according to establi’shed usage, be at the disposal 
of Governtnenti (j) 

But if the channel between' such’ tslahd and' tive shore be 


fordable at any of the’ year, it shall 

be coh^lilei^ed an accelss^^^^^ to the land 
tenure of tenures of tW person or persons 
whose estate or estates may be niost contiguous to it, subject 
to the several provisions specified in the first clause of this 


section with respect to increment of land by gr^^i^l.. 
accession. 


Islands ia and navigable rivers, and .iu 

the sest :T~Islands may bj& formed in a river or the s^a 
either by the recession or sinking of the. water, or by the* 
accumulatipivor aggjQineratipn of sand and earUi, depo- 
sited in the bed, which, in process uf time, bec^ 
land and'emerges , out of tlie surface, envirpned vyith 
( 2 ^ l^her& js another itjode: by _whk jslancl, 

an arm of a ^ 

J: .9|t>oyq .raqd^. iii wjMcb^ 

a rivet or tlie sea, are recognized by: 

pf Mnd,,6J7’(6»3). 
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the Roman Law. Lender that law, an island arising in 
a river belongs to the riparian owners, but when an island 
is formed in the s^a, ip becomps t^ic, property of the first 
occupant. Wlieii an island fs formed by the third mode, 
its ownership continues in the perspp to vyhom such land 
belonged before. Upon the question of ownership, 
Jystjnian declares the la\y thus an islapd is 

foimied in the sea w|iich rap|y h«a^^ it is the pro- 
pert^^ of the first occupant j for^ before occupation it 
belongs to no one. But when an isjand is formed in a 
river, 'which frequently happens, then if it occupies the 
middle of the river, it belongs respectively to those who 
possess the lands near the bdnks on each side of the river, 
in proportion to the extent along t)ie banks of each 
naanjs estate^ But if the island is neater to one sicie than 
the otjiery it bdqngs to those pej^.ons only who possess 
lands contiguous to the bank on that side. But if a 
river divides itself at a certain point, and lower down 

■ t'i ' V' ' V '>0 'j , , , , ^ 

unites again, thus giving to any ones land the form of 
an island,' the land still continues to belong to the pepon 
fb whoVti it belonged ’oefore (i).’* ^ 

Colquhoun, in his “ Summary of the Roman Civil 
Law,” adds a qualification to the law laid down above 
to the effect that “this is to be understood where the 
lands bn eacB sicle have not any certain li nits and bounds ; 
for if they have, there can be no claim or title to such an 
island, but it belongs to the occupant,” ( 2 ) i 

Grotuis, In his f)^ ^iire Belli et Pacts, ok\ 
ship of Lslands, says thus For if vve look at the^ 
general case, peoples pccupied the land, npt only as 
lords, but as owners, before it was^ assigned" tb privatb; 

proprietbrs.' A^hat Was thus occupied 

by pe^oples, and was not afterWards distributed, is ^ 
considered as belbnghrg to the people ; and Jis'Hv ^ riv^^ 

U) Institutes of Justrnian by Sandats; pp. 99--4iC3b, ^ 

of the Roman GiviLLa# 





\yljjj?h is pf/v^te^ p.rj:)pext)- isl^j?4, w^n’ch i?3ake.s its 
pr the property of 

the PPy^te pei'son ; so in a publjc river, both, of thpse 
beJopg. to the peoplp, or to, him to vyhoip thp people hns 
gjvep thepj.'V(i) 

VYhilj? c|ea)ing \yijtl} tjie c|ififei^pce of tl)e rijle of 
from th^t of an /s/aff(fy Groffus, in his same 
\yprk, says as fpljow;? But sjpee wc have said that 
the ryle respecting «7n island is different from, the rule 
for alluyium, 7 controversy pft^n arisps \yhicli of the two a 
pi<2Ce 9f groupcj is, vyhen there is an elevated promontory 
connected with thp nearest land by a plain which is 
ijpder vyatey; wjiigji perpetually happens with us on 
ac^Qfint of the inequality of thp gcound. Here usages 
var3^ Ip Gfieldr^s it become^ part of the land, provided 
it, t)? 9^^1ipip<^!;ap4 cap be visited \yith a loaded cart : 
ip thg? land of Bntten, as far as a man on foot with a 
in.hj^Jj^nd. cap rcacjh* The most natural rule is, 
an MlPMld be considered as separate from the 

lap4fWh^n Strait through which a ship can 


commonly pass.” (2) ^ 

Tlip?, frQjn thp commentaries on the Roman Civil 
Li^jV, by' Cqlquhpnn a proposition of. law relating to the 
Q\Yiiprslnp of. ths island in a public river can be deduced, 
jf in a px^blic rive,r^ where 


tliq rip^tri^n each side of it have fij^ed limits 

^nd tjoupd?^ it belongs to the first occupant in the 
Sfiipg way island sea. But Grotius seems 

things; that aucUdsUnds woyld. belong to the iiatton, 
if t^igV^ AVas nO;^ private persons ; ih 

\Vouldi be, public propert)^ 
GrotiwS; dfeaU with the; question whether the 
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“ilevat^d* prbteotitbry’ which fe' hiiHer H5^a¥6r,”' 
fcet\vd<!ril the hi^wk .'\nd4hb fslahdV woiild be' an aidcrt^btfeH’ 
to thfe bahk or a part 6f the island. Thi.4 he' a’h^weFfl 
by referring t-6' the usages in Holland, where, in'one' pArb, 
according to the custom, it will be an debretibiV td tlid 
bank’, if it be occupied' ahd^ can be visited Wrtb A' Ididded 
cart ; and in another part, sHd fer of itf is iiV -abcfeHori 
as daiV be reached by a iri an' on foot with a s\%r<l iiY 
band. Such elevated grbimd, ihdiii^' viewl vViji be a paVt 
of the island, if the space between the bank aild sucli 
land be deep enough ttt admit the pas^agb- dP a' sfii'p: 
7'he law tluii; laid dowiv by Grotiiis with regard t'o 
to an ‘'efevated proitiontory which uiider vvater,*^ b^ 
which he means alluvial- accesfsi'ons’ Of land to thb baiVk, 
hot of sufficient height so as to ertiergb* abbve the 
sirrface oP the vvaterj* is analogous' to the nilfe of law, 
declared by the second part of Clause HI of the’ "Re-’ 
giilafion, where tiie fotdability 6f a‘ streaih;' uhdbr 
similar circumstances, has been laid db\Vn- as a* fest to 
determine the accession of an- island' to thb ripatfab 
bank. 


Idle law itehttUig> to the dWiiership islafiVd^f as laid 
down by the^ French Civil Code i§‘fd' thd fdlfo\yilig 


e?ffect’’;vU“I*jlands, isleis; and abciimhliitiohs of rti’tid 
fornied in the bed of rivers or stiis^attis naV^j^bVe;' or 
admitti^ig' float??, belong: tortile natiofi; if tli^td-bb? htf titiy 
odpresciiption to the cotitrary” fr)P *‘lf rivWd^ortfet 
sti'eain in fonhiiigntsclf a new-arm) dl^fid^V^ahd 
ai field belonging to fhd' proprietor of’ the' slldfe; diitf 
thereby form an iMand,: slicli*propHetdr^ shall' hSt^frf* 
pmierehtp dtrbt$ land; althodgh- the? fo 

m:a rivferdr in a iiayigable dfffel 


-floats;^^ ('2)' ■ 

1^ wtfl, thlis/ aj^pfeVr 
French Civil Cpfle^ 




(i) Code Napoleon t>y Kichards, § 560, IMd- § 562. 
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Pfoy^d, by title c|r p^e^cyiptijpn. T^bis eyjciently ^tpws 
th^t, ujiider tj-ie F^nch I^^w^ .a .priyate iiuliviclual .tna^' 
^a.cjjujre titlQ tc? tl^e becil of a navigable river eitlier by 
griiAit 9.1; pr^scdption ; aii^d w^en that .title ha^s 
acqiijlr^d, such private owuer bcqpmes the ovyiiyi; of tjip 
islands pr i.slQts form^^ in sucli bed. ^‘Property ip thy 
soil impprt.s prpperty abpye and beneath.” ( i) 

In regard to islands, formed by an arm of a riyer f)f 
the _^ea dividing itself and surrounding a fiefd belong- 
ing to the proprietor of the share, the )a\v, nnder thp 
Ffynch Piyil Cp.de, i,s jeyicjeptjy siqplar fo phQ Rpmap 
Law, stated before, 

The Jaw pjf England in regard to islancjs arispig ji^p 
the sea, or, in the anps, creek, pr liayep 
byep decl.ar?<^J by • — 

VDf c^t^.fJloijjrigljt !Ln 4 it i? iri>9, t)?py, 

th^, pf 

eiist nx^u^ fj^ar^Sy of fi^rm of the fjea or creek pv h/fyyP; 
jJptjyin point of jir9priety bplpng tp a subject, either by 
charter or prescription, the islands that happen vyjtlrb) 


tb^ JVe 9 j|]cfs oiC ^u^i JJrjvats.prp^p.rty pf p will 

.anil 

il?^9g JO . :,f, ™s>J9>9K Pf 
Wh M} IVJBPep *9 ari/ff. pn.;tl\P 

propriej^ of isi^nd \yjn PPjit?)y bft^pg Jo, . t}j,e. 

.jt . aide 

M ha"4.llifh8 

jj§g|£ p«9ir^rt tatee ttig east and 

:, ;■ .,v(») «'■ ; . ; . 
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tidal 
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rivers under 
English Law. 
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the owner- 
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bed. 


King’s owner- 
ship of the 


tlVfe othier the wfest, iea>/e an islAVid Ai 'th*4 m¥ddfi 
betwdeiV both the the one-haVf vVill to 

o'iV6 lord, and the other to the 6theV. But this i*s tb be 
uWderstobd of islands that ire hevVly niude ; fdr ilf a 
part of ah aVih of the sea by a nevv recess froiW Im 
ancient channel rheompass the land of ahbther naWh^ 

his propriety cohtiiUies unaltered......./.: ..For thfe 

pi'0[)riety of such a ne\v accrued islaiVd follows the 
propriety of the soil, before it caiiie to Bb [^'ro- 
dheed;* (i) 

.Vcfcotcliiig to the law of England, the siibjebt 
hiay Ttiake title to islands arising in tidaV water in cases 
where the Bed and .soil of such tidal vviiter' were in the 
subject before the island arose, but not to islahds aris- 
ing Ih the open sea or tidal rivbr's where thb ownership 
of the bed has remained in the ClrdWn. ( 2 ) 

It would, thus, seem that, under the law bf Eng- 
land, tlie title to islands is regained ais ah ihbident of 
tiib owilei^hijp of the bed. So, it is now |it’b|)6^ed tB 
dii'tuss the law in England relating tb the owner- 
ship of the bed of a tidal navigable rivet ahd Bf 
the sea. 

' Over the British .seas, the King of Engikhd claiths 
aii absolute dominion aiid bwnershi|;i/a^ Lord Bararriount 
against all the vvdrld. Whatever opinions;, fbfetgri 
hatiohs may eriteitain ih regaFd tb the validity df 
stich claim, yet the subjects of the King <3F Efiglarid 
db, by the common law of the reairh, ackriowledge aiid 
cJ&larB it to be liis ancient and indisputable right.” 

“ The dofhinibn aiid owiiership over the BHlisH sba^, 
vested by btif law iri the Kthg, is hbt ■cbnfiHed'tb the 
ihere usufruct of the water, and the rhaHtime jiirisdlo 
tidd, but it includes the i/dry yiiUtiUm dr sdil ait tifl: 
Bbttbm of the sea. ‘The sea is the KIngVBFbper 

(ij' liaie jure Marts 

(2) Moored History of the Forosborc; p. ^54. 
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hei itance*, and he is ‘ Lord of the Great Waste,* both 
land and water ; ta m aquw quam soii'* 

*‘This dominion not only extends over the open seas, 
but also over all creeks, arms of the sea, havens, ports, 
and tide-riv^ers, as far as the reach of the tide, around 
the coasts of the kingdom. All waters, in short, which 
communicate with the sea, and are within the flux and 
reflux of the tides, are part and parcel of the sea itself, 
and subject, in all respects, to the like ownership ” (l). 
The soil of the sea, estuaries, and navigable rivers, 
within the British dominions, was originally in the 
Crown and remains so still, except in those cases where 
it can be proved to have legally passed into the hands of 
private persons. This position is well supported by 
the opinion of text- writers and decided cases. In Eng- 
land, the question of the ownership of the beds of tidal 
l and navigable rivers arose chiefly in relation to fishery 
disputes, as the right of fishery according to the English 
law is indissolubly connected with the title to the bed. ; 

In Malcomson v. O' Dea (2), which is known as the 
Shannon case^ it has been laid down by the House 
of Lords that the soil of all navigable tidal rivers like 
the Shannon, so far as the tide flows and reflows, is 
prima facie in the Crown, and the right cf fishery there 
in is prima facie in the public. 

Similarly, in the case of Gann v. 7 he free Fisheries 
of Whiistable (5), it has been ruled by the Mouse of 
Lords that the bed of all tidal and navigable rivers and 
of all arms of the sea is in the Crown, but is for the 
benefit of the subjects. 

\n Neill V, Duke of Devonshire (4), Lord O^Hagan 
said thus ‘The right of the Sovereign exists in -every 
navigable river where the sea ebbs and flows. Every 

(1) Hall bn the Sea-Shore by Moor<i, pp . 668-669. 

(2) I O il. L. 593. (3) ir H. L 193. 

■:<4L' .S;App.. cas.' r35'(^ ■■ 
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such river is a royal river and the fishing of it is a royal 
fishery, and belongs to the Queen by her prerogative 
His Lordship, next, in support of the view, quoted the 
following passage from Lord Hale i^De Jure Maris\ 
Ghap. IV. p. I r) : — The right of fishing in the sea 
and the creeks and arms thereof is originally lodged in 
the Crown, as the right of depasturing is originally 
• lodged in the owner of the waste vvh.ereof he is lord, or 
as«the right of fishing belongs to him that is the owjier 
of a private or in land river.” 

Lyonv. Ii^ the case of Lyon v. Fishmoncrers Company, (i) Lord 

Fishmonger s ^ ^ / 

Co, Selborne, while speaking of the difference between the 

streams above and below the limit of the tides, said 
thus : — ‘‘The most material differences between the 
stream above and the stream below the limit of the 
tides are, th it in an estuary or arm of the sea there 
exist, by the common law, public rights in respect of • 
navigation and otherwise, which do not generally (in 
this country) exist in the non-tidal parts of the stream ; 
and that the fundus or bed of the non-tidal parts of the 
stream ‘ belongs, generally, to the riparian proprietors, 
while in the estuary it belongs generally to the Crown.” 
See also Lord Advocate v. Hamilton (2) j Orr Ewing v. 
Colquhoun (3); F, v. Sti?npson{/^ ; Att-Gen. v. Chamhers, 
per Alderson, B. (5); Blundell v, CatteralLper Bajdey, J. 
(6); Murphy V, Ryan and Lord Fitzhardinge v, 
Purcell {S), 

As to the opinion of text- writers, reference may be 
made to what was said by Lord Hale in Dc Jure Maris\ 
(see p. 365 ante) where his view has been quoted. See 
also Phear on Rights of Waters, p. ir, and Angell on 
Tide Waters, Chap. I. 

(i) I App. Cas. 662 (682). (2) r 1 Macq. H.. L. 46. 

(3) 2 App. Cas. 839 (854), (4)4 B. & S 30U 

(5) 4 De. G. M atid G. 206. (6) 5 R and Aid. aP4y .. , ^ , 

(7) Ir. R. 4, C L. 143. (8) 11908] L; R. 2 Ch( 
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Thas, it is apparent from the above authorities that, 
in England, the ownership of the bed of tidal navi- 
gable rivers xs^primi facif\ vested in the Crown, and that 
such ownership will be presumed, unless the right of a 
private individual to such bed is proved by fr^ant or 
prescription. It is also established that the title to the 
island in tidal and navigable rivers or in tlie sea 
follows the property in the bed. See also the decision of 
the Privy Council, in Srinath Roy v. Dinabandhu Sen 
(i), where tlieir Lordships dealt with the right to fishery 
in England as an incident of the ownership of the bed. 

“Island” “in a large navigable river” ‘br in 
the sea” : — Now, turning to the Regulation, it may be 
affirmed at the outset that an island in tidal navigable 
rivers or in the sea, as understood within the meaning 
of Clause III, means land surrounded by water, not sub- 
ject to be submerged by the flow of ordinary tides, and 
capable of being employed for cultivation, pasture or 
other useful purposes. An island as defined above is 
to be distinguished from the bed. Merely a sand-bank 
which remains under water for one part of the year and 
is left dry in the dry season, is not an island but a part 
of the river bed. Till the land rises beyor)d ordinary 
high-water mark in such a way as to become fit for culti- 
vation, it is part of the river bed. [See Maharanee Narain 
Kumnri v. Nab ih Azim of Bengal (2) and ^ahin Kishore 
V, ycggsh Pershfid (3)]. The rule laid down by these two 
decisions relating to the height, which a sand-bank is to 
attain before the right of private property accrues to it, 
is applicable to the cases of islands referred to in Clause 
Ilf, because the word ^‘island” in that clause is mention- 
ed as capable of being possessed by private proprietors 
as well as by Goverjimont,^ above decisions lay 

down that a private propt not have Any right to 
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a sand-bank or strip of land in the bed of a public navi- 
gable river which remains under water at ordinary tides 
and is dry at ebb. Hence, it follows that an island in a 
public navigable river to be a subject of private property 
must not he merely a sand-bank, washed by the ordinary 
flow of the tide, but land not subject to be submerged 
except at extraordinary high tides. This is how an 
island is distinguished from the river-bed or sea-bottom. 

“Thrown up*' : — It has been said before that islands 
in tidal and navigable rivers or in the sea may be formed 
chiefly by three different modes : by the recession 
or sinking of the waters thereof, secondly, by the accu- 
mulation or agglomeration of sand and earth deposited 
in the bed (i), and a formation by the third mode occurs, 
when an arm of a river or the sea divides itself and en- 
compasses a part of the main land. Now, a question 
arises whether the churs or islands referred to in Cl. Ill, 
Sec, 4, do include islands formed by all the above modes. 
To this our answer would be in the negative. The ex- 
pression “thrown up'* used in Cl. Ill makes it clear that 
‘‘a chur or island” in that clausa does not mean an island 
formed by the third mode stated above. Any question 
relating to an island formed by the third mode will be 
governed by the principle involved in Clause Second and 
the provision of Clause Fifth. By thrown up ” it 
is evidently indicated that the chur or island mentioned 
in Clause III means islands formed by the above two 
modes, namely, by the recession or sinking of the waters, 
and by the accumulation or agglomeration of sand and 
earth deposited in the bed, which subsequently become 
terra fit nta ; in other words, islands in that clause mean 
islands formed by the vertical raising of the river bed. 
SjLich an island is to be distinguished from alluvion 
which is a longitudinal accretion to the riparian land on 
public navigable rivers (see, p. \o\ ant d). In the case of 

(l)T, L. R. 39 617 (625)* ; - : 
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iblands in public navigable rivers, the presumption of 
ownership is in favour of the Crown, whereas in the 
latter case, sucli presumption is in favour of the riparian 
owners. 

Next, it may be maintained that there is nothing in Thr.)wn up 
the Regulation to show that there would be any diffc- 
rence in the application of the provisions laid down by 
Clause III, whether an island be thrown up gradually 
or suddenly. It is quite easy to think of cases where 
an island is thrown up gradually, that is, by the gradual 
processes of nature, as it happens very often. But an 
island thrown up suddenly is a phenomenon of rare 
occurrence. Instances of islands being thrown up sudden- 
ly will be found when land is raised out of water by a 
convulsion of nature, such as, by earth -quake. Land 
formed by the sudden raising of the bed of a public 
» navigable river or of the sea, has been held to be land 
gained by sudden dereliction or recess of the river or 
sea: Jafat Kishore v. Sheik Mia Chand (i). If land in 
the case be an island and such island be regarded as land 
gained by dereliction^ the view expressed there, would 
be inconsistent with what the Regulation says in the 
following passages of Sec. I (Pre-amble) or 

small islands, are often thrown up by alluvion in the 
midst of the stream or near on of the bank.” It would 
seem from these words that the framers of the Regulation 
did noj intend to include churs or islands within lands 
gained by dereliction^ (see pp. 211-217 ante). 

The right of Government to such islands can be sup- 
ported W what Lord Male said, regarding islands arising 
in thei' sea, in the following passage “ As touching 
islaijiffls arising in the sea, or in the arms or creeks or 
l^^vens thereof, the same rule holds, which is before 
^^bserved touching acquests by the reliction or recess of 
the sea. ■’(>). It has been stated before that “islartds 

<i) S J, 47^ (notes). 
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(ie novo in the king’s sea, or the king’s arms thereof” 
were always understood by his Lordship to be the 
property of the Gown (see p. 212 ante). Thus, islands 
arising in tlie sea gradually or suddenly are to be 
governed by the rule that the right to the island 
follows the ownersliip of the bed, as in the case of 
sudden dereliction. 

In this view, the word “alluvion” in the passage 
“chars or small island are often thrown up by alluvion in 
the midst of the stream” in Sec. I (Preamble), need not 
be taken to mean alluvion in its strict legal sense, that 
is, an increase by gradual and imperceptible degrees to 
the riparian land (See pp. 96-iOD ante). 

‘ The bed of which is not the property of an 
individual ” 

The above words, inserted within brackets, in Cl. Ill, 
Sec. 4, indicate that the provisions laid down by the 
Third Clause are applicable to cases where the ownership 
of the bed is vested in Government ; in other words, 
where the bed is part of the public territory, as would be^ 
apparent from the view expressed by L. S. Jackson, J., 
in the case of Monee Lall Sahoo v. The Collector of 
Saran {[). There, the learned Judge, in overruling the 
contention that the law laid down by the Privy Council 
in the case of Felix Lopez is to the applied to a case 
between rival proprietors, not between the Government 
and a private party, observed : — “It seems to us that that 
would be too restricted an application of the decision of 
the Privy Council. They appear distinctly to lay down 
that Cl. 3, Sec. 4, contemplates only cases where the 
land which has come into existence has been gained of 
derived from a large navigable river or from the sea,- 
and in respect of which there have been no pfevfo^^^^ 
rights of property.” By “previous rights of property” the 
learned Judge evidently meaiit the prbperty^^)^^^^^^ 

(t) i4Suth. W, R. 424 (425), 
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not been owned by private owners, and which is conse- 
quently part of the public domain. It, thus, becomes 
necessary to discuss the ownership of llie bed of large 
navigable rivers or of the sea. In this coui)tr\', as in 
England, such ownership is piima /a c/e vested in 
Government representing the Crown. This position is 
well-established as will appear from the cases cited 
below : — 

In Gurecb Hossein Choiidhuri v. G. Lamb (i), it has 
been laid down by the learned Judges of the Sudder 
Dewany Adawlut of Calcutta that Regulation X! of 1825, 
which is declaratory of the common law of this country 
as well as by the com men law of England, the bed of a 
navigable river, that is, a river in which the tide ebbs and 
flows, is not the property of any individual, consequently 
the right of fishery in such a river is not a private proper- 
ty. Tliis decision would seem to limit the ownersliip of 
the Government as far as the tide ebbs and flows. 

In Doe Aerc\. Seebkrisfo v. The East Indian Company 
(2), it was held by the Privy Council that the East Indian 
Company as representing the I nd. an Government had 
freehold in the bed of navigable riv^^ers in India. 

The above two cases were followed, in y. G, B a fir am 
V. The Collector of Bhullooa (3). where the point in 
controversy related to a fishery dispute, and in delivering 
the judgment in that case, Morgan J., observed : — ‘It is 
settled that the beds or channels of navigable rivers 
are ordinarily the properly of the Government. Subject 
to the right of navigation and such other rights as 
the public have to the use of navigable rivers, those 
:riyej*s and the s^oil^o which they flow belong to the 
■ ■ A . ■■■■/../A 

In . the ca^e of Netbin Kishorc y. Frosad 

i4\ it has l>een ialjd down by the Ga;lcatta^^^,^H Court 
that isef of a. navigable river,; b washed 
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by the ordinary flow of the tide at a season when the 
river is not flooded, it remains puhlici juris ; or i,f 
vested in any or.e, it is vested in the Crown, not under 
Regulation XI of 1S25, and for mere fiscal piirposej, but 
as representing, and as it were, a trustee for the public. 

In the case of Chntuier Jalenh v. Ramck iran 
A^ookerjee (i), the point under notice arose, in connec- 
tion with a fishery dispute. In that case, the authority 
of the decision in Gurei b Hossein's cited above, 

with regard to the ownership of the bed ol a tidal 
navigable river like the Meghna, was upheld, but it 
was laid down that the bed of a navigable river could 
also be tho j^roperty of a private individual. 

In tlie well-known case of lya^endra Chunder 
Chose V. Mahotntid Esoff (2), their Lordships of the 
Judicial Commitee, while speaking ot the distinction 
between a tidal and a navigable river, observed : 
“In India the point thus taken seem to be concluded 
by the autliority of the decided cases. The learned 
coutisel did not contend for a distinction between a 
tidal river and a navigable river which has ceased to 
be tidal. Their Lordships have no reasons to suppose 
that in India there is any much distinction as regards 
the proprietor.ship of the bed of the river.” 

In the case of Satcowri Chose v. The Secretary 
of State for India {f), the question under considera- 
tion arose in connection with fishery disputes, ^There, 
Ghose, J., after reviewing the previously decided cases, 
stated the opinion of the Court thus ; “Upon the cases 
that we have just referred to, it may be accepted as 
law on this side of India that the bed of a tidal and 
navigable river is vested in the Crown ; and that the 
right of jalkar (fishery) in such river, as also the 
bed of the river itself, may be granted by Goveriiirient 

(1) 15 Sulh W. R. 212. (214). 

(2) 10 Beng. L. R. 406: iS Sulh. W. R, 113. 

(3) I. L. R, 32 Cal. 252 (357). 
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(Whether it be in the exercise of their prerogative as 
the Crown, or as representing the public) to private 
individuals to be held by them as private property, 
subject of course to the right of navigation and such 
other rights which the public has in such rivers.” 

See Jagadindra Nath Roy v. Secretary of State 
for India 

In the case of Srinath Roy v. Dinahandhu Sen srinatks^ 

(2), while discussing the inexpediency of applying the Dmabandhu^ 
common law rule of England to a Bengal case, their 
Lordships said '‘The freehold of the bed of navigable 
Vv^aters was deemed to be in the East India Company 
as representing the Crown and now is vested in the 
Government of India in the right of the Crown. \^Doe 
dem. Seebkrista v. E, Co, (6 Moo. I. A. 267), Nagender 
Chunder Ghose v. Mahomed Esof (10 B. L. R. 406)]. 

Where the bed thus forms part of the public domain, 
the public at large is prima facie entitled to fish. 

Thus the English analogy has been closely followed.” 

Thus, their Lordships reaffirmed the doctrine relating to 
the ownership of the beds of tidal and navigable rivers 
in India, as laid down in those two cases. 

In the well-known Bombay case of Baban Mayacha Bombay cases^ 
V. Nagu Shravucha (3), Sir Michael Westropp, upon the 
point under notice, said thus : — “From Deo dem. Seeb- 
kristo V, E, y. Company \6 M.oo,\. Pi. 267; it would appear 
’ that Her Majesty’s Privy Council were of opinion that the 
beds of navigable tidal rivers in British India, are vested 
in the State. The similar rule of law as to beds of such 
rivers in Great Britain and Ireland, already mentioned^ 
thus laid down by Lord Sh Leonards in The li<^ 
AdP6CaUv,Hdmilioh{tM 

to the question which has been mooted as to the rights 
I; x§i7'( 
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of the Crown to the alveus or the bed of a river, it really 
admits of no dispute; beyond all doubt the soil and 
bed of a river (vve are now speaking of navigable rivers 
only) belong to the Crown. In Bagram v. The G^yllector 
of Bhullooa (1864 suth. W. R. Gap No. 243), although the 
plaintiff established his right to a private fishery in 
certain tidal and navigable rivers, the principles laid 
down, in Chunder Jalleah v. Ramchandra Mukerjee 
(15 Cal. \V. R. 212) and Doe Seebkrishto \\ The 

East Indian Company (6 Moo. I. A. 267) were adopted 
and approved.” In the next paragraph, the learned 
Chief Justice lays down that the proposition that the 
beds of tidal rivers in British India are, like those of 
such rivers in Great Britain, prima facie, to be regarded 
as vested in the Crown, is established. 

Madra cases. In the case of Viresa v. Tatayya{\), the Madras High 
Court observed : ** Inasmuch as the property in the soil 
is presumed to vest in the sovereign power on behalf 
of the public where private ownership of the soil is not 
proved, the right to fish in the waters which flow over 
it, can be asserted in England only in virtue of a grant 
from the severeign power.” The law of England was 
next applied to that Madras case. 

In Secretary of State for India v. Kadirt Kutti (2), 
the Madras High Court after discussing the law of 
England on this point, laid down thus : — “ There seems 
no reason to doubt that the principles above indicated 
are the principles according to which the law must be 
administered in British India, in the absence of local 
usage or statutory enactment to the contrary. The rule 
that the Government is the owner of the soil in the 
bed cf a navigable river up to high water mark is 
recognized in the Regulation XI of 1825, see 
Felix Lopez v. Madan Thakoor (13 Moo. I. A. 467), 

■■ ■■ ■ : ■ ■ ' ■ ■ ■ — ..1 ^ 

(i) I, L. R. 8, Mad. 467 (470). 

<«) I. L. K. 13 Mad 369 (375). 
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and it was further recognized by the Judicial Committee 
in the case of Doa dem. heebkristo v. 1 he East India 
Company (6. M. I. A. 

In the case of Sicrcta)y of State ftr India v. Secretary of 
Rajah Chellikani Rama Rao (i), Lord Shaw, in deli-? Raja 
vering the judgment of their Lordships of the Privy 
Council, quoted first the view expressed by Lord 
Parkar, (then Parker. J.), in the case of Lord Fitzhardr 
tnge, V. Purcell [(1908) 2 Ch. Div. 1 39 (166)] with 

approval, in the following words 

Clearly the bed of the sea, at any rate for some 
distance below low-water mark, and the beds of tidal 
navigable rivers, are prima facie vested in the Crown, 
and there seems no good reason wh}' the ownership 
thereof by the Crown should not also, subject to thp 
rights of the public, be a beneficial ownership. The 
bed of the sea, so far as it is vested in the Crown, 
and k fortiori the beds of tidal navigable rivers, can 
be granted by the Crown to the subject. There are 
many several fisheries which extend below low-water 
mark or exist in the beds of navigable rivers. The 
whole doctrine of inc-ementa marts seems to depend 
on the beneficial ownership of the Crown in the bed 
of the sea, which in the older authorities is some- 
times referred to as the King’s royal waste. It is true 
that no* grant by the Crown of part of the bed 
of the^sea or the bed of a tidal navigable river can or 
ever could operate to extinguish or curtail the 
public right of navigation and rights ancillary thereto, 
except possibly in connection with such rights as 
anchorage when there is some consideration moving 
from the grantee to the public. It is also true that 
no such grant can, since Magna Charta, operate, to 
the detriment of the public right of fishing. But, subje^^^ 
to this, there seems ho good reason to suppose; that 
^ (i) IviL* U* 39 Mad 617 : 20 N. L. Iv ■; 
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the Crown’s ownership of the bed of the sea and the 
beds of tidal navigable rivers is not a beneficial owner- 
ship capable of being granted to a subject in the same 
way that the Crown’s ownership of the foreshore 
is a beneficial ownership capable of being so granted.” 
And, next^ after referring to other decisions, his Lord- 
ship (Lord Sliaw) concluded : — “ In the opinion of the 
Board, this is also the law of India. The Crown is the 
owner, and the owner in property, of islands arising 
in the sea within the territorial limits of the Indian 
Empire.” 

Exceptions to the rules laid down by OL III, 
Sec. 4 ~ 


Ul. 3» S. 4 

does not 
apply to 
islands in 
rivers, the bed 
of which is 
owned by 
individuals. 


Sea-bottoin is 
not owned by 
individuals. 


From the cases, cited cibove, it is apparent that in 
India as iiv England, the ownership of the beds of tidal 
and navigable rivers or of the sea is prima facie vested 
in Government representing the Crown, and such owner- 
ship is to be presumed until the contrary is shown. In 
fact, the rules declared by Cl. Ill, Sec. 4, would seem to 
be founded upon that presumption, as the words — ''T/je 
bed of which is not the property of an individual f inserted 
iii that clause by way of exception, clearly indicate. [See 
the observations in Monee Lull Sahoo at p. 372 ante, 
and under ‘^Islands : English Law” at pp. 365-368]. It 
is to be further noted that the exception implied by 
those words does not refer to the soil under the sea, 
as the words “ or in the sea” have been insertetL after 
the words-— ''the bed of which is not the property of an 
individual,” which would evidently seem to suggest 
that the Legislature did not contemplate that the 
'sea-bottom was vested in private persbhs. 
view may be supported by what Sir Michael \^?'estrbpp 
said about the Third Clause of Sec. 4, in 
Mdyacha v. (i). The observition^^^^ 

the learned Chief justice bn this point are as foil6\^^^ 

■ (I). L L. -K. 3 Bom. ^ 
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**The 3rd clause of that section, which treats of the 
formation of islands in large navigable rivers and in 
the sea, expressly contemplates the possibility of the 
bed of such a river being the property of a private 
individual, but is silent as to such a possibility in the 
case of the soil under the sea, and leads to the inference 
that the Legislature did not suppose that the soil beneath 
the sea was to any important extent vested in private 
persons. I should also be inclined to infer from that 
clause, taken together with the 5th section to which 
I shall presently refer, that the case of the bed of a 
navigable river being the property of a subject was 
the exception and not the rule. The inference is not 
very strong. It is clear, however, from the same 
clause that, except where the channel between an is- 
land in such a river or the sea and the land of the 
adjacent riparian proprietor is ‘ fordable/ the island is 
State property” 

Now, in regard to the exception to the rules laid clown 
by the Third Clause, as suggested by the above words 
put within brackets, implying the possibility of the owner- 
ship of the bed by private persons, it may be said that 
such ownership may be established by the evidence of a 
ffrant from Government or by prescription from which a 
grant may be presumed. Under the grant by the State, 
the cases, in which a public navigable river by reason of 
the irrguption of its waters flows through a private estate, 
should be included, as in those cases the new bed 
will continue to be part of the estates created by grants 
at the time of the Permanent Settlement, When the 
ownerMiip of the bed of a large navigable river is yesteci 
in a privatei owner by one bf the above modes, the rules 
declared by the Third Clause will not apply to an island 
thfown up in sticli a in such cases, the island 


Exceptions to 
the rules in 
clause 3 
happen 
when the 
river- bed is 
owned by 
individuals 
by grant or 
prescription. 


Law of 
England 

distinguished; 

frotn the la'vir: 
under th^ ■ 
Regulation. 



Private 
ownersliip 
by the 

doctrine f)r a 

fordable 

channel. 


Chundcr 
Jelca V. 

Rafn Chur ft. 
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According to the law of England, which has been 
discussed briefly in the foregoing pages (365 — 368^^//^), 
it would seem to be settled that the right to an 
island follows the ownership of the bed. If it arises 
in a tidal navigable river or in the sea, the bed of 
which is vested in the Crown, it belongs to the King. 
But if the ownership of the bed has been acquired 
by a subject previous to the formation of such island, 
it shall belong to him. In England, as in India, such 
bed may belong to a subject either by grant or by 
prescription. In this country, tlie law on this point 
established by decided cases seems to be similar to that 
of England except that the doctrine of a fordable 
channel is peculiar in this countr}'. 

As to the ownership of the bed of a navigable river by 
a private individual, reference may be made to the case 
of Chunder Jelea v. Ram Churn Mukherji (i), where 
Glover,]., in delivering the judgment, observed : *‘In the 
next place, I do not understand that Regulation XI of 
1825 enacted ‘that the bed of a navigable river could 
not be the property of any individual.’ On the con- 
trary, the Regulation appears to me directly to recog- 
nize the fact that the bed of such river might become 
the propert)^ of an individual proprietor^ as in the case 
of an island between which and a riparian proprietor 
llie water might be fordable.” In Jugdish ^Chunder 
Biswas V. Chowdhury Zuhooor nl Hnq (2), Markby, 
]., on this point said thus : — “The judgment of the 
Lower .Appellate Court contains an error which is fatal 
to tlie decision. The Subordinate Judge states that ‘a 
flowing or current river cannot form the right of any 
proprietor of land.’ This is an error. As is clearly 
shown by the Regulation to which the Subordinate 
Judge refers, the bed of a flowing stream may be the 
property of a private person.” 

(i) 15 Suth. W. R. 212 (214). (2) 24 S«tbyW 
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In the case of Mokini Mohan Das v. Khajah Assan- 
tdlah (i), the bed of a navigable river was held to be 
part of an estate owned by private owners. [See also 
SatCGwri Chose v. Sec ret a fy of State for India (2)]. As 
to the ownership of a new bed formed in the land of a 
private proptietor by the sudden irruption of a naviga- 
ble river, the following observations of their l.ordships 
of the Judicial Committee, in the case of Siinath Roy v. 
Dinabandhu Sen (3) may be referred to'; “Again the 
sudden invasion of a private owner's land by the 
waters of a navigable river does not divest the property 
in the soil. If the change in the course of the navi- 
gable river results in the water in the new course being 

in fact navigable •••the flooded land-owner must 

submit to have his land traversed by the vessels of the 
public in the course of navigation and cannot in right 
of his ownersliip erect works on liis flooded soil to the 
obstruclion of the navigation. None the less he re- 
mains the owner, and should the waters permanent- 
ly retire, his full rights as owner revive, unless lapse of 
time or circumstances, or both, suffice to prove an aban- 
donment of his rights of owneiship for his part.’^ 

In regard to the ownership of the river-bed in large 
navigable waters acquired by long possession, there 
does not; appear to be any decided case in this country, 
which can be cited as illustrative of the position 
that the title to such river bed was acquired against 
Government by adverse possession for over sixty years. 
But the proposition that a private proprietor can 
acquire tiie ownership of a public river-bed by pres- 
cription from which a grant may be presumed, seems 
not to have been disputed. Cases in this country in 
connection with the ownership of river-beds arose 
chiefly in relation to fishery disputes, and the decided 


Ownership of 
river-beds in 
private lands. 


Ownership of 
river-beds as 
evidenced 
by Thak and 
Revenue 
Maps, proving; 
p<)ssession 
referable to 
title. 



Satcowri 
Ghosc V. 
Secretary of 
State. 
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cases refer to instances in which fishery rights were 
acquired by prescription or custom : [See Gureeb 
H OSS a in v. Lafnb {\)\ Vires d v. Tatayya (2); Narn- 
sayya v. Sami (3) ; Buhan Mnyacha v. Na^u Shra- 
vucha (4) ; Hmi Das hdal v. Mahomed Juki (5) ; 
Satcowri Ghose v. Secretary of State* for India (6) ; 
Abhoy Charan v. Dwarkanath (7), But in those 
cases where the beds of large navigable rivers were 
claimed as a part of permanently settled estates, and 
in which such claims were established after treating 
the Thak and Revenue Survey Maps, which are only 
evidence of possession at the time when these maps 
were prepared, as evidence of title, it might have been 
said that the rule of long possession referable to title 
was held applicable [See Mohini Mohan Das v. Khaja 
Assanoollah (8)]. In such cases, possession at the time 
of Thak or Revenue Survey, is presumed to be based 
upon the title by grant at the time of the Permanent 
Settlement. Thus the title to the river-bed in public 
and navigable waters may be established by the pre- 
sumption of long possession to be inferred from the 
entries in the Thak and Survey Maps, which is refer- 
able to a grant at the time of the Permanent Settle- 
ment, there being nothing to the contrary in the mean- 
time. This view can be supported by what was laid 
down by the Calcutta High Court, in the case of Sat-^ 
cowri Chose v. The Secretary of State for India (6)v 
In that case, the bed of a tidal navigable river was 
claimed as appertaining to a permanently settled mehal 
on the basis of the Thakbust demarcation which 
showed the bed as included within the Mehal The 
Court of First Instance gave a decree in favour ' of the 
plaintiff, specially relying upon the ThakbusL The^^^^ 

(i) 1859 Beng. Slid. D. R. 1357. (2) X. L. R. 8 Mad, 467, 

(3) I. L, R. 12 Mad. 43* (4) I, 1:.; R. 2 Boxn. . 

(5) I. L. K. II Cal. 434. (6) X. L; >3 Cal 252^ ' 

(7) 1. L. R. 39 Cal. 53/ (8) 17 Stith. W.! 
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Court of Appeal below reversed ,that decision holding 
that tlie th ikbusi demarcation was the best . proof pf 
possession at the time of the thak, but was no evidence 
of title. The mere fact that the river was demarcated as 
appertaining to the mouzah raises no presumption that 
it was let out to the proprietor as part and parcel of 
that mouzah at the time of the Permanent Settleitient, 
This decision was set aside in second appeal to the 
High Court ; and while remanding the case, Ghose, J;, 
said thus : — “The thakbust operations of 1855 having 
been conducted, as we presume, under the rules thus laid 
down by the Board of Revenue, and the portion Of the 
river now in dispute having been . demarcated by ' res- 
ponsible Government officers as part of the estate 
No. \^\\\^ thakbust map becomes an important piece 
of evidence in favour of Ihe plaintiff [see in this con- 
nection Sy^ma Sundari D assy a v. Jogobundhu Sooiar 
(I. L. R. 16 Cal, l86), as also an unreported case, 
Appeal from original decree No. 5 of 1890, decided 6n 
the 1st September, 1890 by Maepherson and Amir 
Ali, JJ.] No doubt, as has been, observed by the 
Subordinate Judge, such maps are evidence of possession 
at the time : but he forgets that as such evidence of 
possession they are also evidence of title, as has been laid 
down in several cases in this Court.” This decision was 
approved by their Lordships 6f the Judicial Committee, 
yagfldindra Nath Roy v. Secretary of State for. 
India (r); In that case, it has been held that as evidence 
of possession. < Art i and survey maps may be treated 
as evidence of title, upon the rule, of Jaw that long and 
undisputed possessiph; is attributable to title. On this 
poiiit what was observed by Mookerjeej j y^ the ca^ of 
MditsUddi i 

quoted! : R disputed that the /Ar/>S 

map isivaiuabt^ 


Thnkniap as 
evidence of 
possession is 
also evidence 
of title. 


Afahtiddi 
Biswas V. 
Ishan 
Chandra^ 
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of possession, it is also valuable evidence of title. In 
support of this proposition, reference need be made 
only to the case of Saico^vyi Ghose v. Secretaty of' 
State for India (i) which was subsequently approved by 
their Lordships of the Judicial Committee in the case 
of yagadindra Nath Roy v. Secretary of State for 
India (f). In ordinary cases, the thak map is used 
primarily as evidence of possession of the party who 
relies thereupon, and as soon as it is established from 
the thak map that the claimant was in possession at 
that time, such possession may legitimately be attri- 
buted to title.’* In the same case, the learned Judge 
further observed : — '‘Possibly in some of the cases to be 
found in the books, specially in the cases of Nabo 
Coomar Dass v. Gohind Chandra Roy (3), Abdul Hamid 
Mian v. Kiran Chan Ira (4), and Syama Sundeii 

i}a^ya v. yagobiindhu Sootar (5), the proposition is 
stated too widely atid language is used which might 
justify the contention that the backward presumption, 
pr esumuntur retro, applies as an inflexible rule. The 
decision of the Judicial Committee, however, shows 
that this view can not be maintained," From the 
following pojtion of the judgment, it would seem that 
the learned Judge Was of opinion that “the backward 
presumption” would not apply to chur land where the 
condition might vary from year to year according to the 
course of the river. With reference to the above d^ision 
of the Privy Council, in the case of yagadindra Nath 
Royy Mitra and Caspersz, JJ., in delivering the’ judgment 
in the case of Dunne v. Dharani Kanta (6) said 

thus : — ^^yagadindra Nath Roy v. Secretary of State fori 
India {2) is riot an authority for the proposition either 
that a survey map is insufficient evidence to establish 

(i) I. L. R. 23 Cal. 252. (2) I. L. R.,30 Cal. 29L - 

< 3 ) 9 Cal. L. R. 305 (4) 7 - Cal. W. ^ 49 ^ ■ 

(5) I. L. R, i^Gal 186, ' (6) I. U 
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title or , that it is conclusive evidence of title. It is 
cogent evidence and may alone be the foundation of 
a decree declaring title, if the evidence afforded by 
it is not rebutted. It is for the Court dealing with 
facts to ascertain its probative force in each particular 
case.** In the case of Dunne v. Dharani^ Kanta^ 
the plaintiff claimed three-fourths of the bed of the 
Brahmaputra river locally known as Daokoba as 
appertaining to his mouzah Manikdiar in the district 
of Mymensingh. The thakbust (1852-53) map filed by 
the plaintiff showed that a twelve annas share of 
the river-bed formed or about to be formed belonged 
to the plaintiff, and a four annas share appertained to 
pergunnah Jafursahi. The river in question was navi- 
gable and its course was subject to constant changes. 
After discussing the characterter of the river, Mitra 
and Caspersz, JJ., expressed their view on the eviden- 
tiary value of the thak map in the following words : — ** 
‘Mt might be that a change had occurred only a few 
years before the thakbust map was prepared, and that 
the effect of the change had been to submerge a 
large portion of the village Manikdiar. The survey 
party in 1852-53 might have obtained satisfactory 
evidence of the fact, and recorded the river-bed to be 
private property and not property of the Government. 
We can not hold, from the mere fact that the river 
was navigable, that the statement in the /Aa/6 map 
is erroneous. The statement is good evidence against 
the appellant, who had evidently no title to put 
forward to the river-bed in this part of its course” (i). 
That above view would seem to , be . supported by tire 
late^ decisipn of the Privy Council, in the case of 
Iifara^as Acharya Choi»dhuri Vy Secretary of State 
for India iyt), , 


Dttnttr V, 
Dhat ani 
A'anta, 



3^6 ISLANDS IN PRIVATE NAVj[GABlrE RlVEftS. tS; 4> €!•. «*■ 


Title to 
islands in 
navigable 
rivers, the 
beds of which 
are owned by 
individuals, 
follows the 
ownership of 
such beds. 


Thus, the title to river-beds in large navigable waters, 
established upon the eviderice of Thak and Revenue 
Survey Maps, under the operation of the rule that they 
are not only evidence of possession but as such evidence 
of possession, they are also evidence of title, is akin to 
the right established by prescription founded upon a 
lost grant. 

Now, reverting to the original topic of the ownership 
of the islands thrown up in the beds of navigable rivers 
which are owned by individuals, it may be affirmed that 
the title to such islands follows the ownership of the 
bed, as the words — “the bed of which is not the property 
of an individual” would apparently indicate (i). This 
doctrine is also clearly declucible from what was laid 
down by the Judicial Committee, in the case of Lopiz 
v. Madan Mohan (2), in the following passage : — “The 
site is the property, and the law knows no difference 
bstween a site covered by water and a site covered by 
crops, provided the ownership of the site be ascertained ” 
(See p. 102 ante, where an island has been discussed 
as a vertical accretion to the river-bed). It is well 
known that the owner of the soil is the owner of it up- 
wards and downwards to an indefinite extent, for it is 
a maxim of law, cujus est solum, efus est usque ad 
crnlum ; upon this principle it can be maintained that 
the owner of the beds of tidal navigable rivers ts the 
owner of the islands formed in such rivers. this 
view, the Third Clause of Sec. 4, does not apply to the 
cases in navigable rivers, the beds of which are private 
property: (see page 268 ante). It has also been 
discussed before that the riparian owners on the banks 
of navigable rivers are not entitled to the benefit d 
Clause I, Sec, 4, when the bed of such a river belongs 
to a different private proprietor : (see pp, 

Thus, Clauses I and III having been held to be 


(1) See pp. 378-3^ aftte, C») *3 MoO* f 4674’ 
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pil'cable to navigable rivers, the beds of which are 
owned by private proprietors, there remains nothing 
in the Regulation which can affect the proposition 
that the ownership of the island follows the ownership 
of the bed, whether in navigable or non-navigable rivers, 
where the bed is owned Dy private individuals. 

larfiTo navigable river*' The word “large” Significance 

^ ^ ^ ^ , of “ a large 

before ^hiavigable” has been considered to be very signi- navigable 

ficant. In fact, the expressions “large” and “navlgab’e” 

have been held to apply to such rivers as the Ganges 

and Meghna in Bengal where navigation can be carried 

on always. The fact of a river being non-fordable is 

not sufficient to bring it within the definition of a large 

navigable river. This was the view expressed by Mr. 

Justice (E). Jackson, in the case of Mohini Mohan Dass 

v. Khaja Assanoolluh (rj, where the learned Judge 

said : — “The Goomtee, though a deep river, would not 

come within the definition of a large navigable river. 

Even, then, if the words of the Section, which state that 

the bed of such river is not the property of individuals, 

are declaratory of the law on the point, that sectfon 

would not apply to this case. It is urged that the river 

is nat fordable ; but even if it is not fordable, it does 

not follow that the river comes within the definition 

of a large navigable river. Every river can to some explanation 

Extent be used by boats ; but the words ‘large and 

navigable* must be held to apply to such rivers as the not “iklai” 

y . . been 

Ganges and Meghna, upon which navigation can be usetl- 
alivays carried on.” It would seem that word “large” 
has been used by the Legislature in order to avoid the 
diffidulty w would have arisen, rf^^ t^^^ word “tidal” 
was li^^. In this cbuntry, there are cases wli^re^ 
been: Jieid that the feet of a ^ rtVer beiiig tidal does: 

■ nedesiferiljir''e^ ri:ayigabiHtyw;:v:;A^ tidai ■ 'riyefv'iiv ■ 
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Islands the sea”:— While discussing the “Ex- 
tent of the Sea under the Regulation,” it has been said 
that the word “sea” as understood within the meaning 
of the Regulation includes the “territorial waters,” and 
not the whole of the open sea : (see p. 74 aut€\ Hence, 
it may be maintained that if an island thrown up in 
the sea be connected by a ford with the shore, such 
island must be an island thrown up by the sea within 
that extent. The application of the provisions of the 
Regulation can not be extended to an island beyond 
that limit. This view may be supported by what was 
said by the Privy Council in the following Madras 
case : — 

In the case of the Sea eta ry of State for India v. 
Raja Chellikani Rao (r), the lands in dispute were 
islands which had been formed in the bed of the sea 
near the mouth or delta of the river Godavari, These 
islands were within a short distance, much under three 
miles of the mainland, and covered with jungle. The 
Crown desired to constitute them into a reserved forest, 
but the Zemindars objected and claimed the lands as 
tlieirs. Their claim was allowed by the Madras High 
Court. In reversing the decision of the Madras High 
Court, their Lordships of the Judicial Committee said : — 
“The date of formation of these islands is not certain. 
Plans have been produced showing that Yrom the 
forties to the sixties of last century they or the^ larger 
part of them appeared above the surface of the water. 
At what date soever they appeared, they were in the 
high seas at a point thereof not far from the shore of 
the mainland and in these circumstances, in the opinion 
of the Board, they were Crown property.” 

“The case is not complicated by any point as to 
geographical situation; the question of whether a 
limit from the shore seawards should be beyond three 

(i) 1 * L. U. 39 Mad* 617 j ao Cal.^^^W^ ; 
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miles, should be the extreme range of cannon fire, or 
should be even more if the locus be claimed to be 
intra fauces ten oe — no such questions arise here. The 
point is geographically within even three miles of British 
territory ; at that point islands have arisen from the 
sea. Are those islands no man’s land ? Tlie answer 
is, they are not, they belong in property to the Ih itisli 
Crown.” In the following portion of the judgment, 
their Lordships considered the law of England on the 
point, and then came to a conclusion which was 
expressed in the following passage: — “In the opinion 
of the Board, this is also the law of Lidia, fhe Crown 
is the owner, and the owner in property, of islands 
arising in the sea within the territorial limits of the 
Indian Empire.” ( See “ Extent of the Seacoast.” 
pp. 85-88 ante?) 

It may be contended that the decision of the Privy 
Council in the above case was not governed by the 
provisions of the Regulation, as it does not apply to 
the Presidency of Madras. (See “Local Extent of 
Regulation XI of 1825” p. 1^7 ante). This is evidently 
true, but the decision being a decision of a general 
proposition of law relating to an island within the 
“territorial limits” it is applicable to all the provinces; 
and the (operation of the law declared by the Regulation 
can not extend beyond what is known as the territorial 
limits of the Indian Empire (see p. 74 ante,) 

“The channel may not be fordable '' ; — 

According to the rule laid down by the frst part 
of Clause II I, Sec. 4; of the Regulation an island thrown 
up in a large navigable river, surrounded by an un for- Conflict of 
dable channel belongs to the Government. It sorne- 
times happens that the channd which was at first i^^terpreutioiv 
unfordable, becomes subseqUentiy fordable, arid joined condiiions of 
to the matnland M time. A difficulty bfcSe^nL 

then arises whether the* ^ fhe part 
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of the Clause would be applicable to the cases of this 
de.s:ription. At first sight it would seem that the 
conditions stated in the two parts of the Clause are 
successive and not opposite, that is to say, if the channel 
be unfordable at its first appearance, it is to be at the 
disposal of the Government ; and on the channel 
becoming fordable at any season of the year, it will 
belong to the riparian owner whose estate may happen 
tef be most contiguous. The result according to the 
above interpretation may be stated thus that the 
Government will be vested with the right of ownership 
of the char at the time of its first appearance, but will be 
divested of such right on the channel becoming fordable 
at any season of the year. 

Another interpretation Wt.s placed upon the two 
parts of Clause III by Sir Barnes Peacock, by which the 
learned Chief Justice evidently meant to get over the 
difficulty of vesting and divesting of the ownership of 
the char. His view will be apparent from his following 
observations made in the case of Mohini Mohan Das v. 
yu^ijobandheo Hose{fy\ - “If, when the island first formed, 
the river Bawor was not fordable between the plaintiff's 
estate, which formed that part of the shore which was 
nearest to the island, the island might according to the 
clause 3 have been disposed of by the Government If, 
before the Government disposed of it, the river between 
the plaintiffs estate Kootubpore and the island .became 
fordable, then, according to clause 3, it would belong 
to the plaintiff as the owner of Kootubpore." In this 
case, the learned Chief Justice re-affirmed what he laid 
down on a former occasion, in the case of Kotvar. Paresh 
Narain Roy v, Watson and Cc, (2) on the point uhd^r 
discussion. This ylevv would require that the time 
after the formation of the island and before the/ disposkV^^ 
of it by Government should be taken into corisjderatipn^ 



WUEK? .'39^ 

The abPve mpd^s of of the tMw> pai4;s 

of Clause IJI were further complicated by the pro^ 

visions of Act IX of 1847. Sections 5 and 6 of that 

Act speak of changes during the period between two laySg^own 

surveys, and the orders for assessment of revenue are to 

be passed on the status discovered in the second survey, fordable at 
^ ■ . . , , , A . . t « « fbe re-survey 

The provisions as made by that Act iqpuced the ismeanu 

Court to hold that the status at the time of original 
formation is not to be looked to, but the status at the 
time of re-survey alone is to be considered. This view 
was expressed in the cases of Wisev. Ameerunnissa (^x) 
and Wise V. Moulvie A bitoot Alt (2). In the last case, Anuermnissa 
it has been held per Bayley and Campbell, JJ., that 
by Act IX of 1847 Government reserves its right under 
that Act till the period of re-survey and that the 
status at re-survey, and not the status at the time of the 
formation of the land is to be looked to in the adjudi- 
cation of such claims. Thus, where before a re-survey 
land attaches to that of a riparian proprietor, and its 
is that which under Clause III gives that pro- 
prietor a right, which the opposite party .cannot defeat 
unless a better title than an award under Act IV of 
1840 be proved This view was followed in the cases 
of IVise v. Ameerunnissa Khaiovn (3) and in Kowar 
Paresh ffarain Roy V, Watson and Co,\^\ 

Nex mode of interpretation of the two Pecfeiou* 

parts Clause If I was suggested in the case of 
sumut Tabtra The Government (5X where Loch arid ■ 

MacbhersOT observed as follows ;-*‘'This case 

i formiitiQa ' 

;cilftnot:l7e treated as clause-!, section 4, nje^t. 

^^Iflaltlo)^ Xf of 182^, fpr thjs , iin litigation wre ^ - 

<^vii^i)t]f^nof:a^^^^^^ to the ordinal . 

nfr^tbe^laintil^s hut haye^^^^ 



ICalcc Pcnhad 
\ . Collcftor of 
Myrncmin^h . 


392 “MAY NOT KE TORDAHLE/' WHEN ? [S, 4, CU HI. 

opposke to it in the shape of an island, there beinjij a 
running stream between it and tlie mainland. If the 
island at the time of its formation were surrounded 
with water unfordablc at any time of the year, the 
Government, as sovereign, would have undoubted 
right, under clause 3 of the above law and Act IX of 
1847, section 7, to take possession.” This decision 
evidently meant to say that iinford ability was to be 
looked to at the time of the formation of the island. 

In Mohini Mo hurt Das v. yuo^gobnruihu Bose (l), 
tile land came up originally from tlie river as a small 
island, and gradually joined on to the plaintirfs estate 
after it had been taken possession of b}' the defendant. 
It was held by Trevor, J., disagreeing with Glover, J., 
tliat tlie Government alone was entitled to the land, 
and not the plaintiff to whose estate land had ad- 
joined. Tin's decision Was reversed on appeal under 
.section 15 of the Letters Patent. [See Mohini Mohun 
Das v. Ju^gobiindhu Bose, (2) ) 

In the case of Kahe Per shad Mojoomdar v. The 
Collector of M yrnensingh (3), the plaintiff who lost 
his case in the Court of First Instance, in appeal to 
the High Court, contended that the land having formed 
as an island in a navigable river, and the da moos or 
gulf which separated the disputed land from rnou/.ah 
Peara having become fordable within the last 'few years, 
the land must be deemed to have bcco-ne an accession 

r 

to In's mouzah Beara from the time when the damoos 
became fordable, and that his cause of action accrued 
from tliat time, and therefore his suit was not barred by 
limitation. In overruling this contention, Norman, J , 
.said as follows : — ‘‘If that argument is well founded, the 
absurd consequence would follow that, though land 
originally formed as an island had been occupied and 

(1) 7 SuUi. W. K. 103. 

<a) 9 Sutli. Vi'. :;3I2, (3) 13 S#. AV^ R. 3166* 
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cultivated for 20 or even 50 years, still, if the channel 
between it and the mainland be filled up, the rights of the 
person in occupation of the island wf.>uld be destroyed, 
and tlie riparian owner could acquire a right of posses- 
sion which iie might enforce by suit at any time within 
12 years after the channel dried up or became fordable^*' 

I think that the true rule is that a question as to the 
right to the possession of land, either gained by gradual 
accession or reformation or thrown up in a river or the 
sea, must be determined by an enquiry into the condi- 
tion of land, when it was originally gained by alluvion 
or thrown up, and became the subject of property and 
capable of cultivation or occupation as such.” The 
learned Judge, then, referred to the Roman I^avv which 
Iiad been discussed before in this book : (see pp. 362- 
364 an^e). Continuing upon the same point, Mr. Justice 
Norman further observ-ed : — “It is difficult to see how a 
right, which has once accrued, can be divested by any 
cliange in the condition of land adjacent to lliat in 
which such right exists, and therefore one would think 
that, if land comes into existence, and becomes the 
subject of property as an island in a navigable river, the 
fact that the channel between it and mainland dries up 
subsequently cannot destroy the rights of property or 
possession which any person may have acquired in it 
while it continued to be an island.” In regard to the 
decisiorts which held that the sttttus at the re-survey 
should be looked to, Norman, J., in the same case, 
said as follows : — “I confess myself unable to assent to 
the rule supposed to be laid down in Wise v. Ameerun- 
nissa Khatocn 2, Weekly Reporter, 34, that the stains 
of the land at the time bf the re-survey is to be looked 
at in determining questions between rival claimants 
when the Government is not one of such claimants ”(l). 

The divergence of Judicial opinion in the interpreta- 
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tion of the two parts of Clause III, Section 4, discussed 
above, induced (L. S.) Jackson and Glover, JJ., to refer 
the matter to a Full Bench, in the case of Biidroonissa 
Chowdkra'm v. Prosunno Coornar Bose (i). In that case, 
it has been held unanimously by the learned Judges 
constituting the Full Bench tluit, in a suit regarding the 
right to a chur or island thrown up in a large navigable 
river, originally surrounded by deep unfordablc water, 
but between which and the estate of the zemindar a 
fordable channel has since been created, the state of 
things existing at the time when the chur or island is 
thrown up or formed, is the criterion by which the right 
either of the Government or of the owner of the contigu- 
ous land is to be determined with reference to Clause 
111 , Section 4, Regulation XI of 1825. 

Thus, the conflict of opinion regarding the inter* 
pretation of the conditions of the two parts of Clause III 
was set at rest by the decision of the Full Bench in the 
above case, which upheld the third mode of interpreta- 
tion, namely, that the condition at the time of formation 
of the island is to be looked to for tlie purpose of deter- 
mining the right of Government and private proprietors 
under Clause III. 

'I he decision of the Full Bench, in the case of Bud- 
roonissa Choivdhradn v. Prosunno Cootnar ^ Bose (l), 
appears to have been approved by the Judicial Com- 
mittee of the Brivy Council, in the case of Wise v. Arnee- 
rnnnissa Khaioon (2). In that case, the land in dispute 
originally appeared as an island surrounded by an 
anfordable channel, which subsequently became fordable 
from the Kalkini side, which belonged to the Govern- 
ment, who put Ameerunnissa (defendant-respondent) 
in possession of it under a new settlement It was tea- 
tended on behalf of the jplaintiff appellant that the Gov*^ 
ernment could not, in consequence of the provisiohs of 

(i) 14 Suth. W, R. 25 (F. B. Rulings), (2) 6 Cal. L. 
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Act IX of 1847, include the lands which are now in 
dispute with chiir Kalkini witliout a new snive)'. In 
dealing witli tlie point, their Lordships observed : — “l^ven 
if the Government was not entitled to assess tlie lands 
in consequence of Act IX of 1847, they were entitle<l 
to take possession of tliein as lands which originall)^ 
formed as an island_, and w'ere, at their first formation, 
surrounded by water which Wcis not fordarjle, and they 
w^cre entitled to oust the plaintiffs, who were trespassers 
and to put the defendaiU into possession ” In tlie 
middle of the judgment fat p. 252) of the same case, 
their Lordships further noticed the divergence of judicial 
opinion relating to the time of fordability and cjuoted 
with approval tlie view^ expressed by the High Court in 
the above Full Bench Ruling. (See also IVis^ v. Amee- 
runnisa Khatoon^ 24 Suth. W. R. 435). This fact leaves 
no doubt that the above Full Bench decision on the 
point that the state of things at the time of the formation 
of islands is to he looked to, for determining the rights 
under Clause HI, Section 4, was upheld by the Privy 
Council. 

The result of the Full Bench ruling, in the case of 
Budroomss i Choivdhrain v. P rossunno Coomar {2), was 
that the decisions of the Calcutta Higli Court wdiich 
held tha/. the conditions referred to in Clause HI meant 
the status of ; n island until it had been disposed of l>y 
Goverriment or the status at the re>survey as indicated 
by the provision of Act IX of 1847, w^ere overruled. 
It would always be a question of fact in each case wliat 
is the precise time, when the chur could be properly 
said to be thrown up or formed: per Couch, C. J., in 
the above case of Budroonissa v. Prosunno Coomar, 

Now, it appears that the above Full Bench decision 
vvafh passed on the 17th August 1870, and that an ex- 
press provision was made by Sec, 4 of (B, G.) Act I VJpf 
(rV;:; 4 ;Ga:L-L 14- Suth;;W,; 
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1868 (The J^enL^il Alluvion Act, 1868 which received the 
assent of the Lieutenant-Governor of Ben^'al on the 
8th June, 1868, and of the Governor-General on the 
24th idem), to tlie fjllowing effect— “Any island of 
which possession may have been taken by the local 
revenue authorities on behalf of the Government under 
section 3 of this Act, shall not be deemed to have 
become an accession to the property of any person by 
reason of such channel becumiiiL^ fordable after posses- 
sion of SLicli island shall have been so taken.** It is 
apparent that this section has <^reat bcarii^g upon the 
dcterminalion of the question referred to the Full Bench 
in the above case. It docs not see/n clear why no refer- 
ence was made to tlie Act at all. 

“ According to established usage ” 

In tin's connection wh.it Mr. J. H. llarington, (a 
Judqeof the Sudder Dewany Court and who had a 
liand in the clraftin.'^ of the Regulation), says regarding 
ilia es/a/j 7/sa^c' of Bengal, may be quoted. In a 
note to his Analysis of the Bengal Regulations, after* 
cititig tlic provisions of the Civil Law as stated by Vattvl 
(in the I. aw of Nations, Book I, Ch. XXII, see p. 54 
ante of this book), he adds : — ‘ Tin's statement of the Civil 
Law corresponds exactly with the established usage of 
I^engal. The most difficult question is, when ckurs^ or 
islands, are thrown up in the middle of a river, or on the 
.seacoa.st, to whom does the property of them appertain y 
In the latter case indeed, Avhen the char is not im- 
mediately annexed to the contiguous estate, so as to 
come witliin the rule of gradual accession, there seems 
to be no doubt that the island belongs to the State. 
In the large rivers also, such as the Ganges, Meghna, 
and Burrumpooter, if a chur be thrown up in the middle 
of the river, or in any part where there is no fordable 
channel on either side, it is, I believe, according to 
esiabiisheti 7////^, considered to belong to GoyernmetiC 
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But if there be a ford on either side, it is deemed an 
accession to the estate connected with it by the ford. 

In small rivers, belonging to individuals, the right to a 
chur newly thrown up would of course vest in the 
proprietor of the bed of the river where the chur is 
formed" (3). 

Under the head of the ‘ Provisions of Hindu Law on 
the Subject" (see pp. 164-173 ante), it lias been said tliat 
there does not ajjpear to be any rule of Hindu Law 
expressly made for the purpose of governing the cases 
relating to churs thrown up in a large navigable river or 
in the sea. In the answer given by the Pundits of the 
Benares Hindu College in 1804, no such provisions of 
tlie Hindu Law was mentioned : (see p. 172 ante). In 
the opinion which is reported to have been given by the 
Hindu Law Officers of the Sadder Dewany Adawlut, the probalile 

c.vplivMrtlions 

following passage occurs ‘dn land appearing above tlic of tijc 
sea, not being connected with the shore, the right of the nic 
sovereign exists." The authors of the opinion referred 
to the texts of Vrihaspati in support, but they did not io 

cite them: (see pp. 173 & 174 ante.) It would now 
seem that the Indian Legislature while enacting the 
provifiiiions of Ch III.. Sec. 4, was thinking that the rule 
relating to an island in the .sea, as stated in the above 
opinion given by the Hindu Law Officers, was based 
upon an established usa^e of ti)is country, mentioned by 
Harington in his Regulations of Bengal. It may be 
further explained by the theory of the common law 
that all unappropriated and waste lands are vested in 
the Crown. This view may be supported by wliat was 
said by the learned J udges of the Sudder Dewany 
Adawlat, in the case of Gureeb Hosiein v. Lamb (i), 
in the following passage : — “By Regulation -XI of 1825 

(.0 I farmgton's; Analysis of Laws and Regulations of Bengal, 

VoL II, p 252 (I'^oot-notcs) 
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which is declarator)' of the common law o{ this country 
as well as by the common law' of England, the bed of 
a navigable river, that is a river in which the tide ebbs 
and flows is not the properly of any individual.” 

“At the disposal of Government ” 

An. island tlirown up in a large navigable river or in 
tiie .-ca when surrounded by an unfordable channel 
shall be at the disposal of the Government. The ex- 
pression “at the disposal of Government” has been a 
sul)ject of various constructions owing to its peculiar 
wordings. Act IX of 1847 by its several provisions 
suggests that the Government is not entitled to the 
ownership of tlie island but is only vested with the 
right of a.ssessing revenue. In fact, tlie construction 
that the words “at the disposal of Government” mean 
that Government has only the power to dispose of the 
island for revenue and not to own it. seems to be 
consistent witli the provisions of Act IX of 1847. If 
the legislators intended that such islands should be 
owned by Government, nothing would have been 
easier for them than to use the w'ord “ belong to ” in 
instead of “be at tlic disposal of.” Tlii.s view was ap- 
parently taken by .Sir Barnes Peacock, in the case of 
Koivar Paresh Naraifi Roy v. Wat sen and Co. (l), 
where the learned Chief Justice ob-served : “The 
Regulation does not say ‘shall belong to Government^ 
but that the Government may dispose of it. If, hpwever, 
the Government does not take possession or dispose of 
it for a year or .so, and during that time the channel 
between the i.sland and the adjoining land becomes 
Ibrdable, the right of the Government to dispose of it 
would cease.” This view was upheld by the learned; 
Chief Justice also in the case of Mohini Mohan 
J^uggohundhu {2). 

^ The point was raised directly in the case 
( t ) 5 $Hih. W. R. 283 (3$^ (3) 9 Su^* R.- 
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Khellnt Cfmnder Chose v. The Collector of Bhaiigul- 
/?«;-( i}, wliere tiiis argument was advanced, namely, 
that the words ‘‘at the disposal of Government” should 
be construed as giving only the power to dispose of. In 
overruling this contention, Loch and Norman, JJ., 
said ; “VVe are of opinion that the words ‘at the 
disposal of the Government/ mean that the property 
in, and abscjlutc right of disposal, of the same, is 
vi;sted in the Government, and not, as contended for 
by tlie appellants, that the Governmei^t liave merely a 
rigiit to tlie revenue. The Legislature througliout the 
Regulatioi^ in question is dealing with the right of 
t)roperty in newly-formed lands, and not merely 

providing f 'r the right to assess rcv'cnue ui)on them.” In 
the following portion of the judgment, the learned 
Judges dealt with the argument addressed to them in 
analogy to cases under Regulation VTI of 1822. 

In the case of Wise v. Moulvie Abdool Alt (2), 
]bi)'Ie3% ],, observed as fdlows : — “Then Regulation JCI 
of 1 825 placed them, if islands, <7/ at the disposal 
of Governmeut as its alxsolute property'*: if churs 
liable tp resumption, they become at once open to 

assessment.” 

In some cases it has been laid down broadly that 
an island thrown up in a navigable river or in the 
sea, .surrounded by an unfordable .stream is the pro- 
perty ^f the’. Government. See Afussarniit Tahir a 
V. The Government (3) ; Kalec Per shad v. The Collec- 
tor of Mymensin^h (4) ; Bndroonissa Chowdhrain 
v. Prosnnno Coo mar (5^ ; Rani Surnomoyee v. Jardiite^ 
Skinner, and Ca, (6). In the case of Amceroounissa 

Khatoon v. Wise (7), McDonell, J,, in delivering the 

(I) 1S64 Suth. W. R.-tGap No,) 7 j- 

(j) 2 Suth. W. R. J27 (128). (3) 6 Sutl). W. U. 123. 

(4) 13 Suth. W. U. 366. (5) i4Smh. W. R.’25 (E. H. KuHnt^s). 

(6) 20 Suth. W. K. 276. (7) 34 Sulh, AV. R. 4514 ^^^ 

■ . 
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judgment said thus : ‘‘The Full Bench Ruling of the 
17 August 1870 (reported in Weekly Reporter, Volume 
XIV, Full Bench Rulings, p. 28) was referred to as 
showing that, under the terms of Clause 3 of Section 4 
of Reg. XI of 1825, these lands being, at the time of 
their first foundation, i\\^ property, or to use the words 
of the Regulation, at the disposal of Government, they 
could not subsequently become vested in the plaintiffs 
or any one else.*' The above passage from the judgment 
of McDonell, J., was approvingly quoted by the Privy 
Council in the judgment of tiie case of IVzse v. Ameenin- 
ftissa Khatoon (i), where their Lordships said : — ICven 
if the Government was not entitled to assess the land 
in consequeiKse of Act IX of 1847, tliey were entitled 
to take possession of them as lands which originally 
formed as an island, and were, at their first formation, 
surrounded by water which was not fordable, and they 
were entitled to oust the |>laintirrs, who were tre.s- 
passers, and to put the defent into possession.” 
From the last pas.sage quoted it w uid be apparent that 
their Lordships of the Judicial Committee evidently 
meant to say that an island in a large navigable 
river would be the property of the Govewiment, which 
sufficiently explains how the words, “at the disposal of 
Government” in the ophiion of their Lordships, should 
be construed. 

In the case of Anxnda tlari I 3 ayak v. Secretary of 
Anamki llari State for India (2), while overruling the contention 
Senrjary that whcii under Clause 111 , Section 4, Reg. XI of 
1835, a char or island has come to be at the disposal of 
Government because it is surrounded on all sides by an 
unfordable channel, or because it has become an acces- 
sion to the land held by Government, Government 
must be treated as a trustee for the public^ Mookerjee, J., 
said : “In our opinion, it is not correct to say that when 


(i) 6 Cal 4 L. R. 249, 


(a) 3 Cal. L. J. 316 (334). 
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Government acquires property under clause (3) section 
4, Reg. XI of 1S25, either as an island surrounded by 
an unfordable channel, or as accession to lands held by 
Government, Government becomes a trustee for the 
public. Government is entitled to deal with the pro- 
perty in tlie same way as any other part of the territory 
of the Stiite at its disposal.’" See also Guru Das Kundu 
V. Kumar Basanta Kufnar (i). The view taken 

above may also be supported by the provisions of 
section 3 of Act IV of 1868 (B. C.) 

Rights incidental to property in Islands : — 

The Government being vested with the ownership 
of an island in a large navigable riv^er becomes entitled 
to all accretions thereto whether by alluvion or by 
dereliction of its water. 

[See Kaiiynj th Boy v. jf, Lawrie (2) and Auanda 
Ilari Basak v. Secretary of State Jor India (3)]. See 
also section 2 Act IV of 1868 (Bengal Council) which 
runs thus : — 

“It i.s hereby declared that when any island shall, 
under the provisicMis of clause 3, section 4 of Regula- 
tion XI of 1825 of tile Bengal Code, be at the disposal 
of Government, all lands gained by gradual accession to 
such island, whether from a recess of the river or of 
the se^i, shall be considered an increment to such island, 
and shall be equally at the disposal of the Govern- 
ment.” 

But the fact of the Government having property in 
such island would not entitle it to take possession of 
the river-bed when the channel intervening between 
such island and the mainland dries up. This view of 
law was adopted by the Judicial Committee, in the 
case of Rani Surnomoyee v. yardiuy Skinner^ and Co, 
(4), where their Lordships said : — ^'Though an island, or 

(1) 140*. W. N. 3 1*7 T3 2 1). (2) 3 Suth. W. K. i 22. 

(3) 3 Cal. L. J* 316. (4) 2oSuih. Wi U. 276 (27S). 
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land thrown up and surrounded by a river, may be ve.sted 
in Government, it does not follow that, if the river, whicli 
.separates the island frotn the mainland, dries up after the 
island has been rc.sumed by Government, the bed of the 
river becomes the property of Government in cases iti 
which the bed of the river is not j:jaii>ed as an accretion 
to the i.sland by j^radiial accc.ssion within the meanin" 
of the first claii.se of .section 4 of Ref^ulation XI of 
1825." 

Government’s failure to claim : — 

There are instances in which, althoiij^rh it was open 
to the Government to lay a claim to an island thrown 
up in a navigable river, yet the Government refused to 
take possession under the first fart o{ Clau.se III, Sec- 
tion 4. It i.s now propo.sed to consider under this liead 
how to ctetermine the ri^ht.s to siicli island under that 
circumstance. One opinion seems to be this that case« 
like the above are to be governed by the general princi- 
ples of equilA' and ju.-ttice as declared l)y Clause Fifth, 
Sec. 4. Tins view of law was adopted by Norman, J., in 
the case of Kalce Pe»'shad M ojoomdar v. 7 he Collector 
of Myvtensinffh (r), where, in delivering the judgment, 
the learne^d Judge, referring to the 3rd Clause, of Sec- 
tif)n 4, I’vegiilation XI of 1825, observed: — “The 
clavi.se in que.stion does not, in fact, provide for t,he case 
of an and thrown up in a river, which, at the time 
when it becomes capable of being occupied or* culti- 
vated, in other words, a subject of property, is separated 
from the lands most nearly adjacent to it by an nn- 
fordahle channel, further than to declare that such 
island shall be at the disposal of Government. But if 
the Government does not think fit to lay claim to it, 
the case will fall within the 5th Clauan; of Section 4.** 

Now, ex hypothesi the island tlirown up in a large 
navigable river a.s contemplated by Cl. Ill, Section 4, 

(i) 13 Snih, VV, U. 366(370), 
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can neither be regarded as a reformation upon the 
diluviated laiul of any estate, nor as connected with 
any e.‘-tale on tlic Ixink by a fordable channel ; fur in 
cither case it will be a property belonging to an iiN 
dividual. Next, it being an island, no riglit of alluvial 
accreti(jn can be set up to it. So the only right that 
can be asserted in respect of it is a title by possession. 

I Fence, it follows that tlie general principles of equity 
and justice which arc to be a{)plied in determining the 
title b)' possession, ultimately mean tliat the prior 
jxjsscssor is to be maintained in possession. In sucli 
cases the person who occupies the island first, is main-, 
tained in possession by tlie Criminal Court, as against 
, a claimant, whv> may happen to oppose lum. Tlic 
opposing claimant is thus driven to the Civil Court to 
prove his title. Tlie subject oF dispute Facing an island 
in tlie bed of a public river, he is bound to fail to estab- 
lish an}' title, and the result that follows is that prior 
occupation confers ownership of such islands except as 
against Government. The case of Nahin Kishoi'e 
^ Roy V. Jocresh Pc^shad Gati^ooly (i), mn\' be re- 
ferrctl to as an exact illustration of the position stated 
above. It may be said that tlris stale of the law is 
responsible to a great extent for the scram File for prior 
posse.ssion leading to frequent contentions and affra\’s, 
ending in blood-shed and murder, wliich tlic Regulation 
intended to put a stop to. 

To remedy this evil, it would seem, an effort was 
made to introduce tlie theory of knavish or dishonest 
possession^ to prevent the possessor from availing him- 
self of the law of limitation, in the case of Koivar 
Paresh Narain Roy v. Watson and Co., (2). In that 
case, Watson and Go. took possession of an island 
thrown up in a navigable river surrounded by an iin- 
fi:)*rd able channel, which had subsequently become 

(0 14 S^ith: VrV, (i) s «irth W.'R. 
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fordablc by the recess of the river between the 
land in dispulc and tl^c northern bank. Tiie plaintiff an 
owner of tlic nortliern side instituted the [^resent suit 
arj^ainst the Company for recovery of the c'har land after 
the channel had become fordable. Sir Barnes Peacock^ 
in delivering the judgment, observed : ‘‘If they (Messrs, 
Watson and C'o.,) took possession of land which they 
knew did not belo»ig to tham, they took (as the >Civil 
I.aw calls it) a knavish possession. Speaking of posses- 
sion and prescription, the Civil I-aw says ; ‘To acquire 
prescription, it is necessary to have possessed honestly 
and fairly', that is, that the possessor must have been 
])ersuaded that he had a just cause of possession, atid 
must have been ignorant that wliat lift possessed dud 
not belong to another person. And tliis integrity is 
aKva\’s [iresumcd in every possessor, if it is not proved 
that lie lias possessed with beid conscience, knowing the 
thing to ho another'.s’ (Dornat‘.s Civil Law, 2208, pcige 
876). I do not mean to say that the fact of obtaining 
possession dishonestly or knavishly will prevent a man 
from availing himself of an express I.aw of 1 -imita- 
tion. On the contrary, it appears from a note in the 
same book that it will not 7;/, page 2209.)*' 

“In tiie same note it is said : ‘Hut as to the point 
of conscience, it is most certain that the length of time 
does not secure unjust possessors from the guilt of sin, 
and that, on the contrary, their long possession is only 
a continuation of their injustice’.” The learned Chief 
Justice, upon the same point, further said : “We allude 
to this point, not fur the purpose of determining the 
<|uestion of limitation, but for the purpose of consi- 
dering whether Messrs, Watson and Co. did in fact 
take possession as owners of Ramkri.stopur on the 
south bankas stated in argument, or whether 'ihey did 
not take it in right of their tenure as owners of a 
portion of the land on the north bank of the river and 
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as tenants of the remainder of that portion. In con- 
sidering this question, we should not presume that 
Messrs. Watson and Co., took a knavish or dishonest 
possession, if their possoiesion could be attributed to any 
state of facts consistent with honesty and integrity, 
if they took possession of an island, knowing that it 
belonged to GovQi'nment, it would be just as knavish and 
dishonest as if they took possession of land which they 
believed to be the property of a private individual. It is 
quite as dishonest to take the land of another, knowing 
it to be his, as to take the goods of another.” Notwith- 
standing the above observations, it would seem 
that dishonesty in obtaining possession would not 
prevent the posses.sor from being [rrotected by the Law 
of Limitation. The above theory of dishonesi passession 
was also referred to in the case of Nabm Kishore Roy 
V. Ja^esh Pershad Gangooiy (i), where it was held that 
the principle had no application. 

The I-aw of Limitation being perfectly clear, no 
such contention would be acceptable by our Courts. 
Again, such possession against Government would not 
perfect any title except at the expiry of sixty }'ear.s. 
But this view may be qualified by subsequent physical 
changes. If the intervening channel become fordable 
afterwards, the island may become an accession to 
the bank. ‘This will evjidently be another mode of 
determining the rights to such island when tlie Govern- 
ment fail to lay a claim to it. 

In the above-cited case of Kowar Paresh Roy v. 
Watson and Co. (2), Sir Barnes Peacock, in dealing 
with the right of the Government, when it failed to 
take possession at the first formation of an island, said 
as follows : — 

“Therefore, as regards the Government, it appears 
to us that, although it wa.s originally an island, and 

(0 14 Sut-h. W. R. 353* (3) 5 Suth» W, R 283 (285). 
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Govcrmneiit miglit at its first formation have taken 
possession of it, still, as the Government did not do so, 
and the river between the land in dispute and the shore 
is now fordable, tlie land formed by the recess of the 
river is an increment to the lands most contiguous to it 
and belongs to the owners of such land ; Wierefore the 
Government, the only party wlio could have a title to it, 
have lost tlieir title/' 

A similar view was taken in the case of Golam Aliy 
Choivdhury w Gopal Lull Ta^or e {\). In that case, it 
was admitted that tlie chur in dispute made its first 
appearance as an island surrounded by un fordable water 
in a large nasiigable river, and was at that time by law 
at the disposal of Government. Afterwards the channel 
between it and the shore of the river became fordable at 
a certain |)art. The Government did not assert its right 
previously to the occurrence of tins event, and subse- 
quently thereto, it declined to do so, Under tliese 
circumstances it was held that as soon as the channel 
became fordable, according to Regulation XI of f825, 
Section 4, Clause 3, the chur became an accession to 
the land of the person cr persons whose estate or estates 
on the bank of the fell under the description of 

being ‘*most contiguous” to it. 

Assessment of revenue on Islands newly 
thro wn up: — 

The substantive provisions of law for assessing reve- 
nue upon newly formed islands have been made, as said 
before, (see p. 288 anti) by Clause 2, Section 3, of 
Regulation II of 1819. These provisions in regard to 
churs thrown up in the midst of a river or the sea were 
further supplemented by the enactment of Section 7 of 
Act IX of 1847. That Section ran as follows: — “And 
it is hereby enacted, that whenever, on inspection of 
any such new map, it shall appear to the local revenue 

(i) 9 Suili. W, R.4bi. 
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authorities that an island has become thrown up in a 
lariije navigable river liable to be taken possession of 
by Government under Clause Third, Section 4, Regula- 
tion XI of 1825 of the Rengal Code, tlie said local 
revenue authorities shall take immediate possession of 
the same for Government and sliall assess and settle 
the land according to the rules in force in that behalf, 
reporting tiieir proceedings forthwith for the approval of 
the Sndder Board of Revenue, whose orders thereupon 
in regard to the assessment shall be final. Provided, 
liovvever, that any party aggrieved by the act of the 
revenue authorities in taking possession of any island 
as aforesaid .shall be at liberty to contest the same by a 
. re-gular suit in the Civil Court/’ 'rhi.s Sectiv>n has lieen 
repealed by Section I of Act IV of 1 8 ( 5.8 (D. C.); and 
Section 3 of this Act can now be taken as dealing 
with the a.ssessment of »evenne of newly thrown up 
islands, in substitution of Section 7 of Act IX of 1847. 
Section 3 of Act IV of 1S68 lays down as follows : — 

“Whenever it shall appear to the local Revenue 
authorities that an island has been thrown up in a large 
and navigable river liable to be taken possession of by 
Government under Clause 3 Section 4 of Regulation 
XI of 1S25 of tlie Bengal Code, the local Revenue 
authoritie,s shall take immediate possession of the same 
for Government, and shall assess and settle the land 
accord i»g to the rules in force in that behalf, reporting 
their proceedings forthwith for the approval of the 
Board of Revenue, whose order thereupon, in regard to 
the assessment, shall be final. Provided, however, that 
any party aggrieved by the act of the Revenue autho- 
rities in taking possession of any island as afore.said, 
shall be at liberty to contest the same by a regular suit 
in the Civil Court.” 

Now the difference between the provisions re- 
lating to islands in a large navigable river, made by 

' II. 
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Act IX of 1847 and Act IV of 1868 is apparent. Un- 
der the Act of 1847, such islands were to be taken 
possession of at the time of decennial re-survey, but 
under the Act of 1868, the possession of such islands 
may be taken on behalf of Government immediately 
after their formation. 

The assessment of revenue is to be made according 
the rules framed by the Board of Revenue. Under 
both the Acts rights have been preserved expressly for 
an aggrieved party to contest the legality of the action 
of the rev«nuc authorities in the Civil Court. 

“Fordable.” — The word ^fordable'^ literally means 
that which can be crossed on foot. But the physical 
conditions of this country made the construction of 
the word from the legal point of view a matter of 
great importance. A channel may be crossed on foot 
when the water is breast-high or knee-deep, It can be 
forded, in some cases, only in the dry season, but it 
may not be so in the rainy season. It may be crossed 
on foot straight from side to side or in a zig zag direc- 
tion. To these, the difference in height of different men 
may be added. These are the considemtions which 
render it necessary to look out for the judicial interpre- 
tation of the word '^Jordabld^ under the Regulation. In 
the Indian Alluvion Bill of 188 r, this word was defined 
thus : — “A channel is said to be fordable when it does 
not exceed five feet in depth in the dry season next after 
the formation referred to and throughout tiie twenty- 
four hours” This definition, although it has not the 
force of law, at any rate shows that various circums- 
tances are to be taken into consideration in defining 
the term fordable,^' 

As for the interpretation put upon the word 
dabld' by reported decisions, reference may be made to 
the ca :: of Issur Chunder Sen v, Kalee Bass fiajrak^^ 

(1) 3 Suth. W. R. 95 (Civ.) 
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In that case, it was contender! by the defendant 
appellant that, as it has been found that the water on 
the Furridpore side of the defendant could be crossed 
by people, it fordable as contemplated by Clause 3, 
Section 4, of Regulation XI of 1825, and thus the defen- 
dant had as much right as the plaintiff who claimed 
the chur in suit from .the Dacca side of the Pudda 
river. In dealing with this contention, Bayley and 
(E.) Jackson, JJ., said thus: — “That the water on the 
Furreedpore side can only forded at any time b}" fol- 
ing, not any director usual ford straight from side to side, 
but only by taking, in a zig-zag direction, advantage of 
the higher portions of the bed of the river, and that 
even only with the water breast-high : while on the 
other, or Dacca side is generally a shallow, /. 6’., water 
varying from i to 23 ^ths cubits only. It is argued that, 
if, even in this way, a person can get across, it is a 
^fordable stream, and defendant can claim the land 
under the words of Regulation XI of 1825. The con- 
struction of a law must, however, in our mind, be 
reasonable, or, to use the words of Dwarris on Statutes 
page 550, Fldition 1848, ‘to construe the words according 
to the subject-matter in such a sense as to produce a 
reasonable with reference to the circumstances 

of the particular transaction.’ Again, that interpretation 
is to be accepted which does not intend a wrong, 
page 551, Further, in page 552, ‘not the words of the 
law, but the sense and reasons’ are to be looked to. 
The law is to be interpreted, ‘not according to the 
letter, but according to the meaning.’ Now, if with 
the fact before us^ that the maih stream of the great 
river Pudda is on the Farreedpur side^ that there is no 
general plainly recognized direct ford there, while on 
the is, without a shadow of doubt^^^^ 

only very shallow water; and^ ^^ 
reasonable; and ordinary term of the vyotrld it 
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just or rational to with-hold from plaintiff his decrees ? 

In tlie result, it has been held, in that case, that a river 
that can he crossed zic^-7.a^ in the dry season only when 
the water is breast-high, is not a ^'^fordablt' stream 
within the meaning of Clause 3, Section 4, Regulation 
XI of 1825. 

In the case of Wise v. Ameer oonnissa Khatoon 

(1) , it lias been held that the fact that, under certain 
circumstances a river is, in some places, and at extreme 
time of low water, capable of being crossed, does not 
warrant the presumption that the river was a fordable 
stream at the time of tlie formation of the chuf\ 

In Nab in Ki shore Ray v. Jo^esh Per shad Gangooli 

(2) , the title of the plaintiff depended wholly on the 
evidence that the channel between Ababil and the chur 
in dispute was fordable within the meaning of Clause 3, 
Section 4 of Regulation XI of 1825. Tlie only evi- 
dence that was relied upon with safety was the report 
of the Officiating Collector, Mr. Wiiinfield, dated 26th 
January 1869. With reference to this report, Markby, J , 
said : — “That would be the time of the year when the 
river is at its lowest, and in paragraph 31 he says: 'I 
passed down the channel called the Gogra about ten 
days since at about half ebb, and there saw what ap- 
peared to be a channel at least a mile broad between 
Ababil and the disputed cluir, and I felt sure that a 
channel of such width could not be fordable ;„but on 
afterwards visiting this channel at the extreme ebb of 
the tide, I found that the water had receded, leaving a 
great extent of sand dry on both sides, and that it was 
easily fordable. Several men crossed the channel in 
my presence at the points marked with dotted red lines, 
I had a compass and the map with me, and noted this 
down at the time. Thus, whatever may have been the 
case four or three years ago, the disputed chur i$ 

(i) 3 Suth, W. H. 219 (civ). (2) 14 Suth. W, R. 353 'civ.y 
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certainly an accretion to Ababil at the present time. 
Boats, and even large boats, can still pass though the 
channel at high water, but at ebb tide even small boats 
stick. My drawing I cubit, stuck quite at 
the east entrance of the channel at, low water, though 
a couple of hours after I saw a Dacca puhvar going 
over the same ground when the flood tide came.'’ 

“The question then really is whether Mr. Whin- 
field was right in his opinion that a channel in the 
condition which he describes, that is to say, which can 
he crossed on foot at the extreme ebb, and probably for 
some short time before and after, is ‘fordable’ within 
the meaning of clause 3, section 4 of Regulation XI 
of 1825.” 

‘T have given this question a good deal of consi- 
deration because of its importance, and because I differ 
from the construction put upon the word by Mr. Whin- 
field. Upon the whole, I have come to the conclusion 
that the Legislature did not intend to give to the 
riparian proprietor the property in an island formed in 
a bed of a navigable river, when the channel which in- 
tervenes is, under ordinary circumstances, and at the 
most favorable season, unfordable at least 16 hours out 
of every 24.” 

From the cases cited above, it follows that a stream 
will not he forddole \v\W\\x\ the meaning of Clause III, 
Sectioe 4, Regulation XI of 1825, if it can be crossed 
on foot, (2) in a zig-zig way, taking advantage of the 
higher portions of the bed, {it) only at the extreme 
low-tide, (Hi) for a short time of the day. 

Next, it may be maintained that a channel 7 vill be 
fordable^ if it can be crossed on foot, ij) on a direct ford 
from the mainland to the chur, {# 7 y tinder ordinary 
normal tides by a man of average height, {itt) iox the 
most part of the day at any season W 
any points betwecib suclf and the shore. V 
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Now, the elements as stated just above, which con- 
stitute a fordable channel within the meaning of the 
Regulation have been discussed partly in reference to 
tV\e rulings cited in the foregoing pages. The condi- 
tions set forth above, also correspond with the defini- 
tion which was provided by the Indian Alluvion Hill 
of 1881, where the depth of the river was required to 
be not exceeding five feet, which is the average height 
of a man up to his breast. Among the conditions, stated 
above, the following points are to be considered below. 

“At any season of the year " 

The provision of law declared by the second part of 
Clause III, .Section 4, as it would seem, was enacted in 
reference to the physical conditions of this country. 
The difference, or rather the contrast, in the conditions 
of the rivers of this country between the rainy season, 
and dry season, is so remarkably impressive, that the 
physical aspect of one season presents quite a con- 
trast to that of another. That which was full 
of tumultuous waves, with the banks lost in the hori- 
zon in one season, is reduced to a dull and lanquid 
stream in another season, with water so shallow as to 
be capable of being crossed over on foot here and there. 
So variable being the nature of the volume of water, 
and tide and current, it can hardly be equitable for the 
Legislature to enact a law only in view of the state of 
things prevailing in one season, in complete disregard 
of the condition in another. That which is unfordable 
at one season, may quite po.ssibly be fordable at 
another. The Indian Legislature, therefore, being 
guided by the phy.sical conditions of the countr)^ 
thought it fit to lay down a rule in the Regulation 
which does not appear to have found any place in the 
legal system of the United Kingdom. ’ 

It has also been suggested that this provision was 
presumably introduced to cut 
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larger right of the Government in islands thrown up in 
f» large navigable river or in the sea. This view was 
expressed by (L. S.) Jackson, J., in the Full Bench case 
of Budroonhsa v. Prosunno Cooma*^ (i), where tVie 
learned Judge, with reference to the two parts of Cl. Ill, 
Section 4, Reg. XI of 1825, observed ; “We may easily 
suppose that the Legislature had a measure at first in 
contemplation by vvliich the right of Government was 
declared, if the channel should be unfordable at the 
time of formation, but tliat on it being objected that that 
would be giving Government a larger right than it would 
be equitable to give, then, in order to cut down as it 
were that right which Government w^as to have on the 
occurrence of such cases, the words ‘at any season of 
the year’ may have been introduced. It seems to me 
also clear that the words ‘at an)^ season of the year’ 
refer to the year in wliich the formation of the island 
took place, and not to any future year.” 

Next, referring to the word “the year” it may be said 
that the Full Bench decision, in the case of Budr.:o- 
nissa v. Prosunno Coomar (4) has made it clear that 
the year mentioned in the second part of Clause III 
Section 4, means the year in which the formation of the 
island takes place. This has been expressly laid down, 
in that ca§e by Jackson, J., in the following passage of his 
judgment : “It seems to me also clear that the words ‘any 
season cf the year* refer to the year in which the forma* 
tion of the island took place, and not to any future year.” 
This view is also supported by Phear, J., in the same case, 
as will appear from the following passage of his judg- 
ment “I think the Legislature really meant to say that 
the channel, for the purposes of this enactment, should 
he considered lordable at the time when the island f.s 
thrown up, if it were then such as to be in fact fordable 
at the low Water 

'{f 'v'U ' Wr /Ri' 25 0.: Itulilnj^. ■ ■ ■ 
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At any points “between such island and the 
shore” : — 

The Regiilati‘;n says that the island shall be con- 
sidered an accession to the contiguous tenures or estates, 
if the channel between such island and the sliorc be 
fordable at any season of the year. Tliere is nothing 
to indicate that the channel is to be fordable at all 
points between the shore and such island, nor does not 
appear tliat any thing more was intended by the Legis- 
lature than this that an island shall be an accession to 
tlie contiguous bank, if the channel be proved to be 
fordable at any point between the shore and such 
island. This view is supported by the cases which are 
discussed below : — 

In the case of IViso v. Amirunnissa Khatoon (1), it 
has been licld that if a chur l)e surrounded by water 
fordable at any pointy the owner of the land to which 
the chur adjoins has prima fade title to it under 
Clause III, Section 4, Regulation XI of 1825. This 
view was upheld in Kowar Paresh Narain Roy v. 
Watson and Co.y (2), where Silf Barnes Peacok said : — 
We entirely agree with the decision of the learned 
Judges who decided the case which was referred to in 
the argument (W, R. Vol. II, p. 34) that if a chur be 
surrounded by water fordable at any pointy the owner 
of the land to which the chur adjoins has a prima 
facie title to it under clause 3, section 4. Regula'tion XI 
of 1825.” In the case of Golam Ally Chowdhury v. 
Gopal Lai Tagore (3), the island at the time of its first 
appearance was surrounded by an unfordable channel, 
which subsequently became fordable at certain part, 
and the ford ability did not extend beyond the frontage 
of the defendant’s estate. The plaintiff claimed a 
share of c/mr when the deep water between his estate 

(i) 2 Suih* W. R. 34 (Civ). (2) 5 Suih. W. K. 283. 

(3) 9 Suth. W. R. 401. 
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and the chtir became shallow and fordable. It was 
held, upon these facts, that the whole chur was an 
accession to the defendant’s land and part of his tenure. 
This decision also supports the view that the fordability 
need not be established at all the points of the defend- 
ant’s frontage. In this connection, it may be mentioned 
that a paragraph of Clause VI of the Indian Alluvion 
Bill of 18S1 was to the following effect: — “Each 
l)article of the island or land so formed, or the river-bed 
so abandoned, shall belong to that one of the riparian 
owners who can show a point on the frontage of his 
holding nearest to such particle.” 

Contiguous accessions ; — The law of contiguous 
accessions, founded upon the fordability of the stream 
(the bed of which is not the property of an individual) 
intervening between the c/iur and mainland,' is a 
peculiarity in this country. It has presumably been 
enacted having reference to the physical condition of 
the rivers in this country (sec p. 412, ante). There 
does not appear to V^e any corresponding provision in 
the laws of England and America. The Tagore Pro- 
fessor for 1889 traces the probable origin of the doctrine 
to the necessity which arose for the first time, wh^jn 
under the jurisprudence of the feudal system the theory 
regarding the ownership of the beds of rivers under- 
went a change, and the beds of all navigable rivers 
came ta be regarded amongst the zura regalia of the 
Crown. He further maintains that this doctrine does 
not find any place in the Roman system of the law of 
alluvion (i). 

The suggestion made by the first statement seems 
to be based upon what Grotius said regarding the .state 
of things under which the question of this nature 
arose (2|. As to the second statetnent, namely, that 

(i) Law of 'Ripsirmn Highls by Do$$, p. *' 

(a) BetU Lib^I 15. 
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under the Roman law the doctrine ; of a fordable 
channel did not exist, it may bc'said^that there does not 
a[)pear to be any doubt so far as the expression fordable 
channel ” is concerned. On a reference to the opinion of 
Grotius which has been discussed before (see pp. 363-364 
ante), it would be ap[)arent that a rule of law similar 
to the doctrine of a fordable channel was prevalent in 
Holland, which he declares to be a good law. 

The law of conli^tious accessions as declared by the 
Regulation should be taken independently of any con- 
nection with “an increase by iniperccptilVie degrees.” In 
other w'ords, in cases of contiguous accessions^ the word 
accession need not be qualified b}'' any phrase, such as 
imperceptible de^reesP An island in rivers, the bed 
of which is not owned by private individuals, becomes 
an accession to a contiguous e.stato when the inter- 
vening stream becomes fordable ; and it is immaterial to 
inquire, if such inquiry is possible, whether such acces- 
sion was by slow and imperceptible degrees (see p. 100 
ante) Again, an island in ♦iuch ca.ses may be thrown 
up by any alluvial process, that is, by any process of 
washing iij) of sand and eartlj, and not necessarily by 
perceptible or imperceptiVde degrees, (see p. 99 ante). 
All these apparently show that while using the w'ord 
accession in Clauses I and III, the Legislature never 
thought that any such great difference would be made 
because of the word “gradual” having been put^ before 
accession in Cl. I, as to take away the spirit of “annex- 
ing” in that clause by substituting for it “an increase 
by imperceptible degrees,” In both the clauses there 
was apparent intention to mean land being annexed to 
an estate. (See pp. 222-223 

“Shore” : — The use of this word in Part II, Gk 1 1 1, 
Sec. 4, indicates that the law of contiguous accessions 
applies to thg sea, if an island thrown up in it be coii-% 
nected with the shore by a fordv (See p. 3/1 <*«/<?)» 
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Aecessions, gradual and contiguous; — In onlci 
to attract the operation of Cl. I and Part II of Cl. IH, 
it is necessary to estaldish that the accessions in both 
cases have been gained from the public territory. Tlie 
reasons for this view applicable to the cases of land 
gained by gradual accession^ i. e., by accretion (see pp. 
219-227), which have been discussed at length under 
“Exceptions to the General Rule of Alluvion” (see pp. 
265-272) would appl}' to the cases of lands gained as 
contigiiotis accessions. 

“Most contiguous’*: The expression ^'n?ost conti- 
guous^^ which seems to be a somewhat vague phrase, has 
been interpreted in the case of Gola 7 n Ally Chowdlmry 
V. Gopal Lai Tagore (i). In that case, Phear, J., in deli- 
vering the judgment, said as follows : — “VVe think this 
somewhat vague phrase is intended to comprise only 
the estate or estates with which the chttr comes into 
contact, so to speak, along the length of the fordable 
part of the channel. It does not embrace estates 
which may be on the river-bank opposite some portion 
of the chur^ but with an unfordable channel lying im- 
mediately between them and the chur. The Regula- 
tion is silent as to how the chur is to be partitioned 
betw^een the estates in the event of its being an acces- 
sion to more than one at once.^* 

Now, if the whole length of the fordable part of the 
channel, lies in contact with the estate of one person, 
the expression ""most contiguous^^ may be taken to mean 
that estate in preference to those of others who may 
have an unfordable channel between their frontages and 
the rAwr. And if the length of the fordable part of the 
channel be in contact with the estates of two or more 
persons, and: the length of the fords between their 
estates and the ichur be different, then, the phravse 
""itzosi contiguous may mean the estate which h as the 

(ij '.9 Sutb.;\y.'R. 401; 
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shortest ford. This seems to be the plain meaning, as 
the significance of the word “most’^ would appear to in- 
dicate. But, if the expression *'mosi coniiguous^^ be taken 
to refcr to the shortest length of all tlie fords connecting 
the mainland with the chur^ it will result in a grave 
hardships upon the neighbouring riparian owners be- 
tween whose estates and the chur^ the channel may be 
fordable. They are deprived of their frontages for ever 
(as the decision in the above case of Golam Ally Chow- , 
dhury has laid down) because of the inequality in the 
length of the fords. This does not appear to have 
been intended by the Legislature, as the use of the 
plural number in the words such as “tenures” or 
“estates” would indicate. It is, no doubt, conceivable 
that the length of the fords between such tenures or 
estates and the chur may be equal, but if strict mea- 
surements be applied, perhaps ninety-nine cases out 
of every hundred would not stand the test, apd so, 
no such accuracy in measurement could have pos- 
sibly been intended by the Legislature when questions 
of physical changes are concerned. It is therefore 
proper to put a reasonable construction upon the 
expression ^'mosl contiguous'' and it should not be taken 
to refer to the superlative degree in the matter of conti- 
guity of the estates, all of which are in contact, so to 
speak, with the fordable part of the channel. The law 
being based upon the principle of the fordabjlity of 
the channel, the length of the connecting fords should 
be considered as wholly immaterial. 

In this view, it may be affirnried that the word “most’? 
in the expression most contiguous" cannojt prevent it 
from being applied to the estates, all of which £ire 
in contact with the fordable part of the channel. But 
it would not be unfeasoiiable to suppose that the^; 
Legislature in inserting the above exptessfpn might;' 
h^ve been thinking what generally; hap^ns jn -h^t^^ 
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namely, that when an island is thrown up in front 
of several tenures, and some or one of them, having 
frontage in contact with the fordable part of the inter- 
vening channels, would appear to have points more 
adjoining to the island than others. This is how the 
interpretation of the expression ^^most contiguous"' is 
rendered complicated. In consideration of the above 
difficulties, it would seem reasonable to call it a vague 
phrase^ as declared by Phear, J., in the sense that it can 
not be ascertained what it definitely means. 

Contiguous accessions to one of the neigh- 
bouring estates 

In the case of Golam Ally Chowdhury Gopat Lai 
Tagore (i), it has been held by the Calcutta High 
* Court that under the 2nd part of Cl. Ill, Sec. 4, a Cof^ai Laii, 
chur thrown up in front of two or more neighbouring 
estates may be an accession only to one of the 
several estates by reason of the channel intervening 
only between such estate and the chur having become 
fordable at the time of its first appearance. It has 
been further held that, if, on account of the above 
circumstance, the whole of the chur becomes the 


property of the owner of one of the neighbouring 
estates, no part of it would afterwards cease to belong 
to him, merely by reason of the deep water between 
such chur the other estates becoming shallow and 
fordable subsequently. The silting up of such channel 
subsequently can not have the effect of transferring 
the ownership from one person to another. The same 
decision further lays down that after the chur had, by 
the ocGorrence of a fordable^ channel, become par^ of 
one bf the neighbou ring estatesp^^a^^^^^^^ furtfibr acecetipns to 
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other estates. The last view was followed in tlie case of 
Obhoy Charan Nundee v. Bhuban Mohan Masumdar (i). 
Persons entitled to contiguous accessions : — 

It is quite apparent from the words of the 2ncl part 
of Clause III, Sec. 4, that all persons who are entitled 
to accretions under Clause I, Sec, 4, are also entitled to 
contiguous accessions as understood by the Third 
Clause. (See “Person entitled to Accretions*’ pp. 239-262 
ante). In the application of the doctrine of a fordable 
channel, it does not appear that any distinction is to be 
made in this respect. The provisions of the Regula- 
tion on this point seem to be similar under Clause I 
and the 2nd part of Cl. HI. 

The only point that need be considered under this 
head, is the right of the Government to take the benefit 
of the 2nd part of Cl. Ill, Sec. 4. The Govern- 
ment of the country is to take possession of all islands 
in large navigable rivers, surrounded by an unfordable 
channel as sovereign power, under the ist part -of 
Clause III, Sec. 4, but in that capacity, Government 
can not claim the benefit of the 2nd part of the same 
clause. The right of the Government to claim alluvial 
accretions as a private zemindar has been discussed 
before (see pp. 240-242 ante). It can, now, be affirm- 
ed that in that capacity the Government can also 
claim the benefit of the 2nd part of the Third Clause, 
Sec. 4. This view can be supported by the following 
observations made by the Calcutta High Court, in the 
case of Mussummat latira v. The Government (2), 
where the Government claimed the chur-land in front 
of their purchased propej^ty “ If the island, at the 
time of its formation, were surrounded with water un- 
fordable at the any time of the year, the Government, as 
sovereign, would have undoubted right, under Clause 3 
of the above law and Act IX of 1847, Section 7*, to take 

(i) 12 Sttth: W. R. 524. (2) 6 W. 
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possession. Government, however, does not come into 
Court in this capacity or with this allegation. Govern- 
ment is inclined to treat the new formation as an accre- 
tion to a Government purchased property, which it is 
not, and comes into Court as a private zemindar. The 
law applicable to such a case is the latter part of Clause 
3 of Section 4, Regulation XI of 1825. If the stream 
between the chiir and the main-land be fordable at 
any season of the year, it must be considered an ac- 
cession to the land of tlie person or persons, whose 
estate or estates ma}’- be most contiguous to it. The 
Govern menjt, therefore, before it can establish its right 
to any portion of the chur lands, must prove that the 
stream is fordable at some time of the year, and that it 
was fordable when the alluvium formed/" This decision 
was affirmed on review. [See the Government v. Afus- 
sumimit Tabira (1)]. 

Contigfuous Accessions to more than one 
£f state : — 

In some cases, the accession as contemplated by 
the 2nd part of Cl. Ill, Sec. 4, may be gained to more 
than one estate at a time. It is further possible to con- 
ceive that the accession under the above Clause may 
he gained to both sides of a river at a time. This 
state of things naturally raises the question of the 
apportionment of the island gained in the above way. 
With regard to the rules of apportion rnent among the 
claimants on the same bank, reference should be made 
to what has been said under “Apportionment of Ac- 
cretions” to several estates (pp. 279-284 ante). As to the 
division of the island amon(^ the riparian owners on ^ 
both sides of a river, the rules relating to the 
apportionment of islands in npn-tidal and non-navi- 
gable streams will be applicable. (See aIso ppv i i7-: 
118 ante.) . J ^ 
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'^Subject to the several provisions specified 
in the first clause of this section, with respect 
to increment of land by gradual accession ” 

An island gained as a contiguous accession to an 
estate under the 2nd part of Clause III, Section 4, 
will be treated as an accretion under Clause 1 , Section 4, 
in respect of the rights and liabilities appurtenant 
thereto. The extent of the interest in such accession 
The word ^ will be the same as in the land to which it is annexed. 
in*^Part n*! IS clear enough from the words of the Regulation. 

S’read as word “provisions’* in the above clause should be 
“proviso.** read as "^provisos"' to make it clear that it .is not the 
substantive portion of Clause 1 that is applicable to the 
2nd part of clause III, but it is the provisos to the 
first clause to which the provisons of the 2nd part of 
clause III have been made subject. [See under “Subject 
to the provisions in the first clause” in Cl. IV, Sec. 4, 
posi]. 

As to the right of the Government to assess such 
contiguous accessions with revenue, it may be said that 
the provisions of Act IX of 1847 as interpreted in the 
cases of IVtse v. Ameer oon-nessa (i) and IVise v. Moulvi 
Abdul Alt (2) make it apparent that such accessions 
are assessable with revenue by the Government. No 
difference, as a matter of fact was ever made between 
accretions by alluvion in its strict legal sense, and conti- 
guous accessions as contemplated by the 2ncl part of 
Clause III, Section 4, in the application of Act IX of 
1847 or of ^^ny other Acts dealing with the assessment 
of revenue to such cases (see pp. 2S8-303 ante) The 
observations of Sir Richard Couch, apd other 
constituting the Full Bench in the case of Budroo^ 
nissa v. ProsuHno Coomar (^) upon this "point: 
support the above view» 

(1) a SaUi W. R. 34 (Civ*) (a> ; Wv' R; 

(3) U Smh W. R> 3StF. B. 
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The rent law does not appear to make any 
distinction between increments by alluvion, in its strict 
legal sense, and contiguous accessions, as laid down 
by the 2nd part of Clause III Section 4. It is further 
evident from the Words of the Regulation itself, that no 
such difference is contemplated. The law discussed 
relating to the assessment of rent undef Clause I, 
Section 4, will thus be applicable to contiguous acces- 
sions. (See pp. 304-325 apitc^ 



ALLUVION AND DILUVION. 

SECTION 4, Clause Fourth. 


4. Fourth. — In small and shallow rivers, the beds of 

chius, etc, thrown up which, with the jalkar right of fishery. 
Ill small sJraiiow rivers. liave been heretofore recogiiizcd 

as the property of individuals, any sand-bank, or char 
that may be thrown up, shall, as hitherto, belong to the 
proprietor of the bed of the river, subject to the provisions 
stated in the first clause of the present section. 


Under this clause it is proposed to discuss the law 
relating to islands in small and shallow rivers which, as 
shown hereafter, are taken to mean non-navigable rivers 
, for all practical purposes. 

Islands in non-tidal and non-navigable rivers : -~ 

The Roman law, as laid down in the Institutes of 
islandrln^ Justinian, does not make any distinction between islands 
under^ formed in navigable and non-navigable rivers. Islands in 

Roman Law. rivers, according to the Roman law, belong to the riparian 
owners on the banks (see p. 362 ante). The theory of 
law, thus declared by Justinian, hardly leaves any room for 
a distinction between navigable and non-navigable^ rivers, 
which prevails in England as well as in this country. 

Grotius seems to divide rivers into two classes, 
private and public. By a private river, he means 
a river which was occupied but was afterwards 
distributed to a private person. A public river, ais 
Grotius understands it, is a river which has not 
been so distributed and which, for that reason; continues 
to belong to the people. An island in a pnvate river 
the property of the private person, and ah islands i 
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public river belongs to the peop’e or to him to whom 
the people has given it. (See Jure Belli et Pads by 
Grotiiis, Lib. II, Cap. VIII § 9). 

Colquhoun, a distinguished commentator on the 
Roman Law, says that if an island rise in a public river 
and become fixed in the middle of the river, it is common 
to those who possess the land nearest to the bank on 
each side of the stream, according to the breadth and 
length of each frontage. An island rising in private 
rivers and lakes wholly belongs to the private persons 
who are owners of these lakes and rivers (i). 

Now, having regard to the above provisions of the 
Roman Law on the subject it can be saifi that no mate- 
rial assistance can be derived from this law for appreciat- 
ing the rules laid down by the Regulation, in so far a? the. 
discussion on the topic of islafids in non-navigable rivers 
is concerned. 

The law on the subject under the French Civil Code, 
as laid down by Code Napoleon, is as follows : — “Islands 
and accumulations of mud formed in rivers and streams 
fioi navigable and not admitting floats, Ijelong to the 
proprietors of the shore on that side where the island 
is formed ; if the island be not formed on one side only, 
it belongs to the proprietors of the shore on the two 
sides, divided by an imaginary line drawn through the 
middle of the river ’’ (2). Thus, under the French Civil 
Code, •a distinct provision has been made for islands 
\v\ x'wtvs not adjnitting floats, been done by the 

Regulation. 

The law of England on this subject has been dealt 
vvith by Lord Hale the head of “fresh riyers**V His 
Lordship’s vievv oh this point WUl be ajpparent from the 
following passage :^^tKresh rivers of what^^ 
do of cornmoh >ight beb the owners of tlie soil 

i j- ^ Btinuixary pt ■■ 
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Ownership of adjacent; so that the owners of the one side have, of 
nnn^navigjihie commoii right, the propriety of the soil, and conse- 
EngHsh^Law. the right of fishing, us^ue Jilum aquce ; and the 

owners of the other side the right of soil or ownership 
and fishing unto the filttm aqu<B on their side. And if 
a man be Awner of the land of both sides, in common 
presumption he is ovvner of the whole river, and hath 
the right of fishing according to the extent of liis land 
in length. With this agrees the common experi- 
ence.’* (i). 

In England, it is settled law that when the lands 
of two conterminous proprietors are separated from 
each other by^ a running non-tidal stream of water, 
each proprietor is prima facie owner of the soil of the 
alveus^ or bed of the river, ad medium filum aquce. 
Difficulties may arise in determining the medium fitum^ 
when islands are thrown up in such streams. In the 
Scotch case of Menzies v. Breadalhane (2), it has been 
held by the Court of Session in Scotland that when the 
alveus is divided by an island or islands into a main and 
subsidiary channels, the subsidiary channels being at 
times dry, but carrying water when the river is in its 
ordinary state, the medium filum of the river is the cen- 
tral line of the alveus from bank to bank, and not the 
centre line of the main stream. But in tlie English case 
of Great Torrington Commons Conservators v. Moore 
Stevcnsy (3) it was held that, assuming that the presump- 
tion that moiety of the bed of a river passed under a grant 
of riparian lands applied to land vested in conservators 
under a private Act, the medium filum ought to be dra\vn 
not through an island in the middle of the steam; but 
through the stream between the island and the plaintifiPa 
land. In the case of vr ^4^^^ 

.(i> Ha!e'^*DeJure Mans,* ■■■-Gap.- 1; . . ■ v., '- ; 

■ ■(2) 3 ..WU« and.ahaiir. -233 ; ; ^2, R.- 'R •■i03 .-; 'a; 

,.(■3) (>904) , 1 Gh. 347. 
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laid down that the soil of the aiveus \% not the common 
property of the two proprietors, but the share of each 
bclotigs to him in severalty, so that, if from any cause 
tlie course of the stream should be permanently di- 
verted, the proprietor on either side of the old channel 
would have a right to use the soil of the ntveus, each of 
them up to what was the medium filum, in the same 
way as they were entitled to the adjoining land. (i). 

From the above decisions it would seem to follow 
that in England an island in non-tidal and non-naviga- 
ble rivers belongs to the riparian owners on both sides, 
and it is to be divided among them by the application 
of the principle of ad medium Jilum aquce. 

The law of America on this point has been laid 
down by Chief Justice Shaw, in the case of Trustees of 
Hopkins Academy v. Dickinson (2), where referring to 
tlie decision in Ingraham v. Wilkinson (4 Pick. 268), the 
learned Chief Justice said as follows It recognizes 
the rule of the Common Law, that the property in the 
soil of rivers not navigable^ subject to public easements, 
belongs to those whose lands border upon them ; and 
from this right of property in the soil in the bed of 
the river, the Court deduce the right of property in an 
island which gradually arises above the surface and be- 
comes va?!uable for use as land. Assuming the thread of 
the stream as it was immediately before such land made 
its apffearance, this r,ule assigns the whole island, dr 
bare ground formed iVi the of the river, if it be 
wholly on one side of the thread of the river, to the 


pwner on that it be so situated that it is 

partly on one sidx?, ahd other of the thread 
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of the river, it shall be divided by such line,—/. that 
line which was the thread of the river immediately 
before the rise of the island, and Iield in severalty by 
the adjacent proprietors.’* 

It will thus follow that accordint^ to the law of 
America an island in n. non*navi<:jable river is the property 
of those who have land on both sides of the banks, 
and such island is to be divided among opposite riparian 
owners by the application of the tlieory of me dium filum. 

Ownership of the bed of non-navigable rivers - 

It further follows from the above authorities that 
in England and America the ownership of an island in 
a noivtidal and non-navigable river is an incident of 
the ownership of the bed. If such bed belongs wholly 
to one person by reason of his being the owner of both 
banks, the island shall be his property, but if the 
owners of the of>posite banks have property in the moiety 
of the bed, the island shall belong to them in the same 
proportion (i). It has also been established by the 
authorities discusse<l in the foregoing pages that the 
beds of all non-tidal and non-navigable rivers are 
prima facie vested in the riparian owners of the opposite 
banks. This presumption is liable to be rebutted, but 
if not rebutted, it is the legal presumption [see Devon^ 
shire v. Patti son ( >)]. * 

It is, next, proposed to consider how far the above 
doctrine of ad medium filum aquae is applicable to 
similar cases in this country. In discussing the topic 
of “Banks and Water under the Regulation.” the point 
which now arises for consideration has been touched 
upon very briefly (see pp. 53-54 ante). 

It cannot be stated as an indisputable proposition 
that a principle akin to the theory of ad midium filum 
aquw was unknown in this country before the adve.nt 

(1) Orr Ewing V. Colqohoan, 2 A. C. 8,19 ; and see pp. 4?6-4*7 

(2) 20 Q. B. 0/263 : 57 L..L Q. B. 189. 
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of British rule. On turning to the Chapter on 
Boundary Disputes under the Hindu Law, it will be 
seen that provisions were made for an equal division of 
the land on the boundary of two estates by the King, 
in the absence of other evidence indicating the limits 
of such estates (see Mitakshara, Boundary Disputes, 
Chap. IX — “How to ascertain the boundaries when there 
are no demarcating marks”;. 

Next, referring to the reported decisions, the earliest 
case in which the principle of ad medium fdum aqu(i\ was 
applied, was that of Koonwiir Hurree Nath Rai v. 
Musst Joydoorga Bui wain (1), where, the river Brahma- 
putra flowed on each side of the cluir claimed, and the 
Sudder Dewany Court divided it among the parties 
whose estates lay on either side of the river. 

In the case of Raja Neelanand Sing v. Raja Tek- 
narain SifJg{ 2 ), it has been held that, by the common law 
of the countr)-, the right to the soil and to the fisheries 
of a river when flowing within the estates of different 
propi ietors, belongs to the riparian owners ad medium 
jilum aqu(c,y that is, to the middle of the stream. 

In Hunooman Das v. Shama Char an Bhatta (3), 
it has been held that the presumption is that the 
property of the soil of a stream is in the owners of the 
lands adjoining on each side, usque ad tnedium fitum 
aqu(iK * 

In the case of Bhageeruthee Debee v. Greesh 
Chunder Chmdhmy (4), in delivering the judgment, 
Norman, J., observed : — “Now by the common law of 
this country, the right of the soil of a river when flowing 
wjthin the estates of different proprietors belongs to the 
riparian owners, ad medium filum aqua\y (Rajah Ntl^ 
mrdhub Singh v. Rajah Tekaram Sudder 

Dewany Adawhit’s Hepprts, 9th May 1862), We^ 

( I > ( i S) 2. Sud. D. R, 269, by Macgn* (2) (1862) Siid* H. R. i6d, 

( 3 ) {i86ii I J^ay’a Repot^r^^4^^^ 2 RbporU, 541 (547) 
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therefore, think that justice requires that a rule sirhilar 
to that of the English and Imperial law shoald be 
applied to the present case. In fact a similar principle 
appears to have been acted upon hy^ the late Sudder 
Dewany Adawlut, in Koomat' flurinath Roy v, Musst. 
Joydoorga Burma 9th September i8i8» Vol. 2, Select 
Reports, page 269.” 

In the case of Kalikissen lagore v. Jidoo Lalt 
( i\ their Lordships of the Judicial Committee 
appear to have approved of the application of the 
principle of the medium filum to the cases in this country, 
as will be evident from the following passage 
‘4t appears that the plaintiff, at all events, has not 
all the rights of a riparian proprietor, or he would have 
been entitled to the bed of the stream ad medium 
fitum!^ 

In the case of Khagendra Narain Choudhury v. 
Af ataagini Debi {2)^ tlie point was directly in controversy 
between tlie parties. In that case, each party claimed 
exclusive title to a watercourse situate between the 
boundaries of the zemindaries of the two opposite 
parties. The High Court of Calcutta, in appeal, dis- 
missed the two cross-suits instituted by the zemindars of 
the two estates, as in the opinion of that Court neither 
party had proved their case. On appeal to the Privy 
Council, this decision was reversed. While delivering 
the judgment, Lord Morris said as follows "The 
Mechpara Zemindars claim the piece of water as the 
northern boundary of that part of their estate, and 
included in their estate and known as ‘the Codalkati 
Bahirgacha danga,* while the Chapar Zemindars allege 
that the piece of water is a portion of their estate and 
is called the .‘Tilkumari sota,* The identity of?^ to 
place appears to be very clear upon the mip made by 
the amin who was .sent fp survey it, ^nd^ to 

(1) 5 CtiI. l.. IL 97. (a) I. L, R. i 7 ^cXst 4 ^:;L^ A, 6a; 
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map which their Lordships now deal with, and which 
was dealt with by the ‘High Court, and by the Sub- 
ordinate Judge. Their Lordships arrive at the same 
conclusion as the High Court with regard to the 
insufficiency of the proof given either by the zemindars 
of Mechpara or by the zemindars of Chapar as to the 
right and title to the exclusive possession of the sota 
in question. But their Lordships are of opinion that 
the decrees of the High Court cannot be supported as 
pronounced by the High Court. They are of opinion 
that, although neither party has proved a title to an 
exclusive possession, there can be no doubt that 
possession belongs to the Zemindars of Mechpara and 
to the zemindars of Chapar.’* 

“The Government, who have attached the valuable 
point of the fishery pending this litigation make no 
claim, and they are really in the position of stake- 
holders.** 

“The evidence, in the opinion of their Lordships, is 
insufficient, as already stated, to establish an exclusive 
possession by either of the parties. On the other hand, 
it is equally cogent in their Lordship’s opinion to 
show that there is possession between the two.” 

“The result that their Lordships arrive at is, that 
the decrees of the Subordinate Court and of the High 
Court slibuld be respectively reversed, and each of the 
parties^ be declared entitled to an equal moiety of the 
sota opposite to and adjoining their respective Zamin- 
daries, and be decreed to be put into possession thereof 
accordingly.” 

It is to be observed with reference to the above 
decision of their Lordships of the Judicial Committee, 
that the - documentary evidence of title, consisting of 
Thak and Revenue Survey papers, \vas produced in the 
case. None of those paper^did prove the exclusive 
title of any vpf the - parties tn respect of the 
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in question. There was evidence of possession on both 
sides. The Government did not claim the watercourse 
in dispute. Under these circumstances, the Privy Council 
held that each of the two contending parties was 
entitled to a moiety of it opposite to and adjoining 
their respective zemindaries. This is, in effect, the 
application of the doctrine — <id thedium fitutn atjucB, 
which means that the riparian owners on the opposite 
banks are each entitled to the bed as far as the middle 
thread of the stream (see pp. 53 and 54 ante). 

[The word "sola" which is very often used in Bengal 
in connection with suits to be governed by the Law of 
Alluvion and Diluvion, has been considered by the High 
Court in that case as meaning ‘‘an elbow or offset of 
part of a river or low lying land exposed to the action 
of a river or its channel” (1)]. 

See also The Secretary of State v. Bijoy Chand 
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Mahatap (2). 

“In small and shallow rivers” 

Now, turning to the Regulation, it will be seen that 
the rivers referred to in Clause Fourth are "small and 
shallow rivers,” the beds of which with the the jatkar 
right are vested in private owners It is evident that tise 
word “small” has been used as opposed to the word 
“large” in the preceding clause. It would seem that the 
word “shallow” which means ‘not deep’ has been used as 
distinguished from a “navigable river,” contenaplated 
within the meaning of the Third Clause. A navigable 
river as understood within the meaning of that clause 
must necessarily be a deep river, to allow the passage 
of vessels of all kinds for commercial and other pur- 
poses. If it is a petty stream navigable only at certain 
states of the tide, and then only by small boats, |t will 
not be considered a navigable river (3). It is a matter 


(1} I, L R, C»l. 814 (SisK ( 3 l W- ii- 

. (3) Sec p. 3*, 
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of cpmnibn knowledge of physcical facts that rivers 
which are “shallow*’ in the proper sense of the term 
can hardly admit the passage of large boats laden 
with goods and merchandise for the most part of the 
year. According to the general principles of the 
different systems of law which have been discussed 
under “Navigable Rivers” (l), the depth of a river is an 
essential requisite to determine its navigability. In 
view of the above, it can be said that, to call a river a 
shallow one would naturally exclude the idea of navi* 
gability. In a case (2) governed by the Regulation, it 
was argued that “not fordable” would be “navigable”, 
from which it would follow that iion-fordability of a 
river was a test of navigability. This argument was 
not considered unacceptable to reason (3). Thus, it 
may be maintained that the expression, “shallow river” 
in Cl. IV, Section 4, means ‘non-navigable rivers.* 

But, it may be contended, on the other hand, that 
if the word “shallow” was to have meant non-navigable 
rivers, nothing could have been easier for the Legisla- 
lature thnn to insert the word ‘non-navigable’ instead 
of the word “shallow,” in Clause IV. Section 4 of the 
Regulation. In reply, it can be said that the framers 
of the Regulation were presumably persons trained 
in the terms of the Common Caw of England, who 
were called upon to enact rules in consideration of the 
physical conditions of the rivers of this country, where 
a non-navigable river may be a tidal one (4), and where 
every river, however small, is capable of being passed 
by small boats to some extent (5), thought it prudent 

(i) Seepp, 

(»> 17 Suth. W. K 73 (dv). 

■ 40 anfe, 

Secretafy of State Kddi^^^ I, t. R, 13 Madi 369. (p. 

40 ^ 5^-^al. L. R. 9^^ Srivifxnta fiagdi 
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to avoid the use of the words like ‘iion-tidal* and ‘non- 
navigable* to make the rule more comprehensive. 

To attract the operation of the Fourth Clause, a 
river must be small and shadow ; but it would not 
matter whether it is reached by the tide, or whether it 
be capable of being passed by small boats only for a 
portion of the year (i). It would, therefore, seem 
reasonable to suppose that the Legislature, in order to 
avoid the difficulties of the above nature, inserted the 
word “shallow,” which for all practical purposes may be 
taken to refer to non -navigable rivers. 

Next, it has been stated before (2) that navigable rivers 
the beds of which are the property of private individuals, 
do not come under the operation of the provisions of 
the Regulation at all. This view is supported by the 
decision of the Calcutta High Court in the case of 
Jagadish Chundta v. Chowdhiiry Zahur-ul-Huq (3) 
There is another case, namely, that of Mitza Syfoollah 
V. Bhiittun (4) which should, also, be referred to in 
this connection. In this case it was held that the land 
forming the dry bed of a canal between the rivers 
Bhyrub and Gomanee belonged to the estate in which 
the canal itself was included. In delivering the judg- 
ment, Glover, J , observed : — “The Lower Appellate 
Court held that, as the plaintiff's estate included the 
bed of the canal, he was entitled to the disputed land 
as part of that bed, and that the provisions of Regulation 
XI of 1825 did not apply” The decision thus arrived 
at by the Lower Appellate Court was upheld by the 
High Court, which apparently indicates that the view 
expressed by the Lower Appellate Court relating to 
the point that the provisions of the Regulation do not 
apply to such a case, was accepted by the High Court. 

(1) Chundermani v. Sreemutee Chtyivdlirani, 4 Suth, W. R. 54 (civ.) 

(2) See pp. 367-26S & 378-379 

(3) 24 Suth. W. R, 3 « 7 . (4) 10 Suth. W. R. 68 . (civ). 
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Now, in view of this rule, it may be further contended 
that navigable rivers, the beds of which are owned by 
private proprietors, do not fall under the operation of 
Clause IV, Section 4 ; consequently, it may be held as 
established that “small and shallow rivers” in that clause 
do not at least mean navigable rivers, where the owner- 
ship of the river is vested in private proprietors. It, 
therefore, appears reasonable to hold that “small and 
shallow rivers” mean non-navigable rivers. See also the 
Secretary of State v. Bijoy Chand M aha tap, (l) 

“Beds of which, with the jalkar right of 
fishery, may have been heretofore recognized 
as the property of individuals*’ 

It has been said above that “small and shallow rivers” 
in Clause IV, Section 4, mean non-navigable rivers 
which may be tidal. It has also been discussed before 
that, in the absence of any evidence to the contrary, 
the ownership of the bed of non-navigable rivers is 
prima facie vested in the riparian owners on both sides 
of such rivers (see pp. 429-431 ante). This is, at any 
rate, the presumption of law, and may be rebutted by 
positive evidence. If this view of the law be correct, it, 
then, becomes difficult to understand the significance of 
the condition like that indicated by the words — **may 
have been heretofore recognised " the property of 
individuals f as ex hy po t hesi swzh beds are presumed to 
be private property. 

The words “heretofore recogniz;ed” seem to refer to 
the time of the Permanent Settlement of Bengal. At that 
time, navigable rivers flowing through or between estates 
settled with private zemindars were recognized 
as their private property in some cases, and in 
others, they were left unsettled with any body. In 
those cases, where such rivers were settled as part of 
the permanently settled estates; the ownership of the 

(I) ia CaU W. N.i72, 
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bed became vested iii such zemindars with the right of 
Jalkar (i) ; and where, such rivers were not so settled, 
they were treated as public property. In the latter case, 
the jalkar rights, in some instances, were permanently 
or temporarily granted to other individuals (2). The 
result that followed from such engagements made at 
the perpetual settlement was that large navigable 
rivers flowing through estates permanently settled, which 
were not settled with any body at that time, are now 
presumed to be public property, unless the contrary 
would be proved (see pp. 373-377 anie, under “Owner- 
ship of Navigable River Bed/*) The jalkar rights 
in navigable rivers flowing through private estates 
since the time of the Permanent Settlement are not 
necessarily considered private property of such zemin- 
dars, unless they are proved to have been recognized 
to be so at that time, such rights of jalkars must be 
proved as granted to them distinctly as a separate entity 
at the time of the Permanent Settlement [See the 
Collector of Jessore v. Beckwith (3); Prasunno Kumar 
V. Ram Coomar^ (4) ; Ahmadi Bagum v. Tarak Nath 
(5)]* therefore, follows from the above state of things 
that if an individual claim the bed of a river existing 
from the time of the Permanent Settlement as his 
private property, he will have to prove that such 
ownership (including the jalkar right) was recognized 
at the time of that Settlement. In other words, the 
recognition at the time of the Permanent Settlement 
by the Government, of the bed of such river as being 

(1) See, for example, the Collector of Afaldah v Syed Sudurooddeen, 

I Suth. W. R. 116 : Srinatk Ray v. Dinabandkoo Sejt^ I. .L. K. 42 Cal. 
489: Collector of Run^^pore v. Ramjadad 1864 Suth. W. R, ; 

(gap. No).. 243 : Chander f aleak y. Ram Ckaran^ ij Suth; W. R. 2t2. : 

(2) See, for example, JFbrbes'v, Afeer Alakomcd Hosseiny W. R. ; 

JCr is hend 7 'a Roy y. Afaharafti Sotrnamoyee^ 'zx Suih; W. R. 27 (civ). 

(3) s Suth. 175. ( 4 ) r L. K. 

.'(5X'j8:eaI.. Lij., 399. : 




S.4»CL.IV].‘'RECOGNIZEry’AS PROPERTY OF INDIVIDUALS. 43; 

a private property, is a test of the ownership of such 
bed by individuals. Thus the significance of the words 
“heretofore recognized” may be taken to be established 
in cases of large navigable rivers. 

Now, the question is whether such view is applicable 
to the rivers which, according to the interpretation 
giviiii before (see pp. 432-434 ante^ are meant to be in- 
cluded in “small and shallow rivers” in Clause IV, Sec. 4. 
The beds of non-navigable rivers flowing between the 
permanently settled estates are presumed to be the 
property of the owners of such estate, in the absence of 
any evidence to the contrary. It may, therefore, be 
maintained that to prove private property in such beds, 
it is not necessary ordinarily to prove any recognition 
of such ownership having been made at the time of the 
Permanent Settlement except in a case where the state 
of things would be contrary to the presumption. Thus 
the significance of the words “heretofore recognized” 
applicable to the cases of large navigable rivers, shown 
before, does not apply ordinarily to non-navigable rivers 
(taking them to mean, “small and shallow rivers” in 
Cl. IV, Sec. 4). According to this view the words — 
“may have been heretofore recognized as the property of 
individuals” should be read— “are the property of indivi- 
duals”, as opposed to the passage — “the bed of which 
is not the property of an individual,” inserted in Clause 
Third. 

On the contrary, it may be contended that the words 
“heretofore recognized” are not without any significance 
of their own. The presumption of ownership of the 
beds of non-navigable rivers between two estates 
assigns the bed prima facie to. owners of 

both sides of the banks, so that^ if the riparian owner 
on one side claims the bed excluslv 
to rebut the piesumpttpn of 
by proving 
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at the time of the Permanent Settlement, There are 
instances in which the beds of “small and shallow rivers’* 
with the julkar right were granted to the riparian owner 
on one side of the banks at the time of the Permanent 
Settlement (i). Next, as said already, (see p. 433 ante) 
“small and shallow rivers” referred to in Clause IV, 
Sec. 4, may be reached by the tides sO as to come within 
the denominations of tidal rivers, the beds of which are 
according to the provisions of the law of England, 
vested in the Crown (see p. 367 ante). In such cases of 
tidal non-navigable rivers, the presumption of ownership, 
ad medium Jitum aquae may not apply (2). Again, a 
person other than the riparian proprietors owning 
such bed will have to establish his title by grant. 
These are probably the considerations which might have 
induced the Legislature to insert the words — “may have 
been heretofore recognized as the property of individuals,” 
instead of the words — “are the property of individuals.” 

To the above contention, it may be added further that, 
by the words “heretofore recognized,” the legislators 
probably intended to lay down a rule with reference to 
the conditions and local position of things existing at 
the Permanent Settlement, namely, of some rivers which 
were “small and shallow” at that time flowing between 
two estates. Accoi'ding to this contention. Clause IV, 
Section 4, will have no applications to “small and 
shallow rivers” proved to have formed after the 
Permanent Settlement. The reason for this restricted 
application would seem to follow from the fact that new 
rivers “small and shallow” can form after that date 
only in private estates either by the shifting of the 
course of the old rivers or by otherwise. In such cases 

(i) See, for example, Chunder Monees^ Sreemaii Chowdhurani, 4 Suth. 
VV. R. 54. Prosnnno Coomar v. Kishen Chpytumio^ ^ Suth, W. R. 286. 

Kali Kissen Tagore v.JodoQ Lai Mullick, ^ Cal. L. R. 97 (100): 
Contra. Srimanta Bagdi v. Bhagtvdn^ 
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the beds are the submerged lands of a permanently 
settled estate to which the Regulation does not apply. 
[See the cases of Jagadish Chandra v. Chowdhuri Zahoot^ 
ut-huq^ and Mirsa Syfoollah v. Bhuttun, cited at p. 434 
ante\ The last decision in the case of Mirsa i^yfcollak 
(1) requires to be discussed, In that case, the Lower 
Appellate Court held that, as the plaintiffs estate 
included the bed of the canal, he was entitled to the 
disputed land as part of that bed, and that the provisions 
of Regulation XI of 1825 did not apply. In second 
appeal, Glover, J., in affirming that decision, said : 
“It appears to us that, on the facts found by the Judge, 
his decision was correct, and that, as the bed of the 
canal belonged to the plaintifiT (a fact not contested in 
the petition of special appeal}, the land in dispute, 
which forms part of that bed, must appertain to his 
estate, and not to the special appellant.*' “Cl. 4, Sec. 4 
of the Regulation, shows distinctly that this is the 
case.” The learned Judge then recites Clause IV, 
Section 4. In the clause, thus quoted, there appears to 
be some inaccuracy, namely, that the words — “are recog- 
nized’* w^ere substituted for the words — “may have been 
heretofore recognized.” So, the significance of the 
words “heretofore recognized*’ was overlooked in that 
case, or they were construed as referring to the beds 
which “are recognized” as the private property of indi- 
viduals (from any time previous to the 26th of May, 1825, 
f. e,y the day on which the Regulation was passed). 

An additional argument that can be advanced in 
support of the restricted application of Clause IV, only to 
“small and shallow rivers’* existing from the Permanent 
Settlement will follow from the jirovisions of Reg. II 
of 1819, as construed by our courts of Justice. 

The proviso to Clause IV, as expressed by the last 
line of that clause, lays down that sand-banks or chars 

(I) 10 Suth. W. R, 68 (civ). 
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in small and shallow rivers are assessable with fresh re- 
venue. This raises the question whether any char 
thrown up in the bed of a “small and shallow river’* 
within the limits of a permanently settled estate 
after the dale of the Permanent Settlement, can be 
a subject of re-assessment. Now, a new bed form- 
ed by a small and shallow river in a permanently 

settled estate is the land of that estate covered with 

water, and when a char is thrown up in such bed 

either by reformation or by dereliction, it would not 
come within a char formed since the decennial settle- 
ment, or be land gained by alluvion or derelic- 

tion, as contemplated by clause 2, section 3 of Re- 
gulation II of 1819. The construction put upon that 
clause by their Tordships of the Judicial Committee, in 
the case of The Secretary of State fof /ftdia v. Fahamid- 
annicsa Begum (i), evidently supports this view. In 
delivering the judgment of the Privy Council in that 
case, Lord Herschell said : — “This review of the legis- 
lation prior to 1847 makes it, in their Lordships opinion, 
clear that whilst it was intended to bring under assess- 
ment lands not included in a permanent settlement, 
whether they were waste or gained by alluvion or 
dereliction, all such lands as were comprised in per- 
manently-settled estates were to be rigorously ^ excluded 

from further assessment. And their Lordships think 

it equally clear that lands within the limits of. settled 
estates which had become covered with water, and 
afterwards reformed, were not lands ‘gained from the 
river or sea by alluvion or dereliction* within the 
meaning of this legislation which is confined to lands .so 
gained ‘since the period of the settlement*.'* Continuing 
upon the .same point, his Lordship further observed 
“Their Lordships can not think that, it was intended by 
such a provision as this to deal with the case of 

(i) I. i,. R* 17 Cal. 590. (6o3 and 603). i, ■ 
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permanent settlement which had become derelict of tlie 
sea or a river. They cannot be said to have been ‘added* 
to the estate to which they already belonged. Considering 
the solemn assurance given by the Government to the 
owners of the permanently-settled estates that they 
should not be liable to further assessment in respect 
thereof, their Lordships find it impossible to hold that 
it was ever intended by this enactment to subject them 
to an added assessment in respect of land for which 
they were already assessed because they had had the 
misfortune to be practically deprived of it for a time 
by an incursion of the sea or a river.** 

It would seem to follow from this decision that a 
chdr thrown up in a new bed formed by a “small and 
shallow’* river in a permanently settled estate after the 
Permanent Settlement, is not land added to an estate, 
and thus, not subject to additional assessment. Conse- 
quently, it can be maintained that such beds were not 
meant to be included within the provisions of Clause 
IV, Section 4. It can, therefore, be concluded that the 
beds referred to in that clause are the beds of “small 
and shallow rivers” existing from the time of the 
Permanent Settlement. Next, such beds could not 
possibly mean the beds of small and shallow rivers 
within the limits of permanently settled estates, as by the 
presumption of law they are private property (see p. 429 
ante), being included in lands within permanently 
settled estates, they are not subject to additional reve- 
nue (see the above case of Fahamidannessa Begum). 
Consequently, it may be maintained that such beds are 
the beds of ‘-small and shallow rivers” flowing between 
estates;ahd they were not Assessed at all, as being 
beds covered with water, although their private owner- 
ship was recognized with the ri therejh ; 

and the tigh^; % with ^vehtie ’ 

can not: be aflfeotnd hy the decfeidh tp the aboye case bf 
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Fahamidanessa Beguniy when such rivers arc silted up or 
yield lands within the meaning of Sec, 3, Cl. 2 of Regu- 
lation II of 1819. The view thus taken explains the 
significance of the words— “may have been heretofore 
recognized as the property of individuals.” 

As a result of the above discussion it may be affirm- 
ed that the river-beds referred to in Clause IV, Section 4, 
are the beds of “small and shallow rivers” between 
permanently settled estates, which were recognized 
as private property of the riparian owners or of 
persons other than the riparian owners, at the time 
of the Permanent Settlement, with the jalkar right, 
that is to say, with the right of the several fishery 
implying the ownership of the bed. So that, if the 
river be dried up, the bed or the chat' as the case may 
be, will belong to such owners subject to the assess- 
ment of additional revenue, as being land formed “since 
the period of the decennial settlement” within the 
meaning of Section 3, Clause 2 of Regulation II of 1819, 
as distinguished from the reformed land of fin estate 
(see page 292 ante). 

Turning to the reported cases, it may be premised 
at the outset that they are not of much help, as the 
point under notice was not directly raised in them. 
In those cases, it would appear that the words — “may 
have been heretofore recognized as the property of 
individuals” were loosely construed. In the .case of 
Chunder Monee Chowdhurani v. Sreemuttee Chowdhu- 
ram,{v) there was an order of remand by the High 
Court, on an appeal by the plaintiff, to the Judge of 
Dinajpur to determine whether the land in suit was a 
new accretion to the estate of the plaintiff-appellant, or 
a portion of the bed of the river as it existed at the 
time of the Decennial Settlement claimed by the 
defendant-respondent. The finding arrived at by the 

(i) 4 Siith, W. K. 54 (civ.) 
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Judge Vvas expressed in the following words : — “It is 
I tivink, sufficiently clear from the record that the land 
is a new accredon, and did not exist at the time of the 
Decennial Settlement and in such case, if the Ahar 
were a deep river within the meaning of clause r, 
section 4, Regulation XI of 1825 separating decisively 
the land in question from defendant’s zemindari, 
plaintifif’s claim to it would be indisputable ; but as the 
Ahar is, as is well known by the court, a small and 
shallow stream, not navigable for a considerable period 
of ti e year for boats even of the smallest size, the case 
must be decided by the provisions of clause 4 of the 
above section.” In this case,, it vvas further found that 
the defendant was the acknowledged proprietor of the 
bed of tlie Ahar. The High Court, in appeal, accepted 
this finding and said thus : “We must adhere to the 
facts found by the Judge according to which finding 
the Ahar is a small and shallow river, the bed of which 
-.• ...has hitherto been considered to be the property of 
the defendant.” In the same judgment, while discussing 
the provision of Clause IV of Section 4, the learned 
Judges (Trevor and Campbell, JJ.) observed : “Tliis is 
opposed to the doctrine laid down in clause i, section 
4 which enacts that, in rivers not small and shallow, 
and the ownership of individuals in the bed of which 
has not been recognized, but remains in the public, 
churs tlvovvn up are an increment.., ...to whose estate 
it is annexed.” Now, in this judgment, the words— 
''^has hitherto been considere I to be the property of 
tudtvidunls'* have been employed to mean the condition 
expressed by the words— “may have been heretofore 
recognized as the property of individuals,” in Clause IV, 
and the words — bed of which has not been r ecog^ 
have been iTsed to rnean a status contrary: to 
the condition denoted J>y the, w have beeh 

heretofore recognized as the jproperty of "individuals/^ 
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In iMirza Syfooilah v. Bhution (t), the 

\vord.s— “are recognized” have been used to mean the 
status denoted by the words — “may have been heretofore 
recognized.” (See p. 439 ante\ 

In Ram Shurn Shaha v. Bhote Kinkur (2), Phear, 
J., in delivering the judgment, observed: “In order to 
avail himself of clause 4, the plaintiff must prove that 
the land in question was ‘the bed of a small and shallow 
river’ which with the julkur of fishery over it» was re- 
cognized as the property of the individual through whom 
he claims.” In this case, the words “was recognized 
as the property of the individual” were used to mean the 
status indicated by the words — “may have been hereto- 
fore recognized as the property of individuals.” 

It would seem from the ca.ses, cited above, that the 
words “may have been heretofore recognized as the 
property of individuals” were construed in those deci- 
sions by implication, and the construction, thus made, 
does not militate against the view that, while enacting 
that clause, the legislators were thinking of “small and 
shallow” rivers which have been existing from the time 
of the Permanent Settlement, as urged in the foregoing 
pages. 

Again, the use of the word *‘ recognized ” would 
; seem to suggest that such beds were only recognized 
as private property, and not permanently assessed with 
revenue, as they were not in a fit conditioiY to be 
asasse.ssed. Mere recognition of the private right may 
be taken as distinguished from “permanently assessed 
with revenue,” as in the case of new alluvial accretions 
where private ownership is recognized by the law, 
but they are not pernianently assessed with revenue 
until they be in a fit condition to be assessed* (See 
pp. 298-301 anti). 

(1) 10 Suth W. H. 68 (civ.) 

(2) 14 Sulh. W. R.;^8. 
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'*With the jalkar right of fishery” :— 

The provisions of law declared by Cl. IV, Section 
4, require that certain data should be established before 
that clause can be applied to a particular case, namely, 
that the river-bed shall be such as may have been 
heretofore recognized as the property of individuals 
and that theja^kar right or fishery thereto also should 
be a part of such property. It would seem that it was 
intended that both the bed and the jalkar should have 
been recognized as private property at the same time, the 
latter possibly implying the ownership of the former. But 
in the class of rivers, referred to b}' clause IV (i), where 
the bed may have been heretofore recognized as private 
property, the ownership of the jalkar right would 
follow the property in the bed according to the estab- 
lished rule of law (2). It, therefore, seems rather difficult 
to understand the significance in such cases of a separate 
condition like that denoted by the words — with the 
jalkar right of fishery” (See, “‘Right of Fishery* Not 
Significant” in Clause V<[,post\ 

Now, in order to be able to appreciate the above 
position correctly, it becomes necessary to discuss the 
Law of Fishery, paiticularly in relation to non-navi- 
gable rivers. The Law of Fishery has been, in several 
cases, con^sidered as a subject cognate with the Law of 
Alluvion and Diluvion 3). Their cognate nature can 
be established by reference to the fact that the laws in 
both the cases are connected with tidality, navigability 
and the ownership of the bed a river or the sea (4). 
Arguments at the bar in several cases were 

advanced upon principles analogous to those of the Law 
of Alluvion, as laid down in Regulation X I of 1 825 (4). 

(3) 17 Cal. Ww N. i loS & sec p«, ^29 y V 

Srinath v. Diitabau^uy ly L. 43 4^ 

/(4) See ppc.34-«^*: ... . ' 
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In some cases the analogical principle was applied (1), 
and in others, it was held not applicable (2), In the case 
of Srinath Roy v. Dinabandhu Sen (2), their Lordships 
of the Judicial Committee, having failed to determine 
the principle upon which the theory of the jalk.ir 
right to follow the river was established in Bengal, 
observed : — “Why the owner of the jalkar right in the 
river has or may have an enjoyment of that right co- 
extensive with the waters of the river which perma- 
nently form part of it, though they have changed their 
course, is not stated. Not improbably it rested on local 
custom, for the Bengal Alluvion and Diluvion Regula- 
tion (No. XI of 1825) careful in a cognate matter to 
keep local custom alive.’* Thus, in the opinion of their 
Lordships, the law of fishery may be determined in some 
cases by local custom as provided by the rules declared 
by the Regulation. It is not necessary to dwell much 
upon the cognate nature of the law of fishery with that 
of the Regulation, as the point arises from the express 
use of the expression ^jalkar right’ in the provisions de- 
clared by Cl, IV, Sec. 4. 

Next, referring to the Roman and French Civil laws 
it may be said that 110 material help can be derived from 
these sources, so far as the law of fishery relating to 
non-navigable rivers is concerned. So, it becomes 
necessary to start with the law of England under that 
head. The law of England is laid down by Lprd Hale 
in the following words : — “Fresh rivers of what kind so 
ever do of common right belong to the owners ’of the 
soil adjacent; so that the owners of the one side have 
of common right, the propriety of the soil, and conse- 
quently the right of fishing, usque Jilum and the 

{\\ Maharanee Sibessury Debee s , Ldkhy Dihee^ 1 Suth. W. R. 88 
(civ). ■ : 

(2) Stinath y. Dmabandhu, I. L. R. 42 Cal. 489 ; 20 Cal, LvL 385 ; 

|8 Cr 1 , W. N. 1217/ 
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owners of the other side, the right of soil or ownership 
and fishing unto the fiium agues on their side. And if 
a man be owner of the land of both sides, in common 
presumption he is owner of the whole river, and hath 
the right of fishing according to the extent of his land 
in length. With this agrees the common experience.” 

‘ But special usage may alter that common presump- 
tion ; for one man may have the river, and others the 
soil adjacent ; or one man may have the river and soil 
thereof, and another the free or several fishing in that 
river.” (i). 

Consistently with the above view, it appears to be 
settled law in England that in all rivers and streams 
above the flow and re-flow of the tide, whether such 
rivers are navigable or not, the proprietors of the land 
abutting on such stream are prima Jacie owners of the 
soil of the alveus or channel ad midium fiium aquwy and 
as such, have prima facie the right of fishing in front 
of their land. [See Bickett v. Morris (2), Wishart v. 
Wyllie (3), Mayor of Carlisle v. Graham (4), Lamb 
V. Newbiggen (5), and the case of Lord Fitswalter 
decided by Lord Hale, C. J. (6)], In the case of 
Murphy v. Ryan (7), O’ Hagan, J., in delivering the 
judgment, said : “According to the well-established 
principles*of the common law, the proprietors on either 
side of the river are presumed to be possessed of the 
bed anefsoil of it moietively to a supposed line in the 
middle, constituting their legal boundary, and being so 
possessed, have an exclusive right to the fishery in the 
water which flows above their respective territories/* 

In the case of Foster v. Wright (8), the plaintiff was 
the lord of a manor within which the Lune a non- 


!i) Hale ^^jbejture Matts'! 
(3) I Macq, It. L. 3 ®^* 

(5) I CaL S 49 - 
( 7 ) liv R. 2 C. fe 
t6 


(а) L. R. I Sc. Aj>p. 47. 
(4) L, K. 4 E)c. 361, 

(б) I Modi i66. 
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tftl{d and noiv-havtgaMe river was situated^ Certain^ 
lands of the manor, not abutting on the river w#fe 


enfranchfsed in favour of the defendants. After 
enfranchisement, the manor became forfeited to the 
Crown, but it was re-grahted with free liberty of fishing 
in all its waters to the predecessors of the plaintiff 
Since the re-grant of the manor the river by slow and 
imperceptible degrees wore away its banks and eventual- 
ly encroached upon the lands of the defendant, which 
could be indentified as having been pa»*t of the defend- 
ant’s property. The defendant having fished in this 
portion, the plaintiff brought a suit for trespass. The 
Court held that the defendant was liable on the ground 
that the gradual encroachment by the river had the 
effect of annexing the soil of the defendant to the land 
of the plaintiff and of excluding him from exercising his 
right of fishery over it. 

The right of fishery in private streams, in England, 
whether navigable or non-navigable, is a right of pro- 
perty, one of the profits of the land, and has been called a 
territorial fishery. It is not, strictly speaking, a riparian 
right arising from the right of access to the water, but it 
is a profit of the land over which the water flows. In 
the case of Lyon v. Fishmonger's Co., (i) when dealing 
with the foundation of riparian rights, Lord Selborne 
said thus : “With respect to the ownership of the bed of 
the river, this cannot be the foundation of ripanan rights 
properly so called, because the word ‘riparian’ is relative 
to the banks and not to the bed of the stream ; and the 
connection, when it exists, of property on the banka ^ 
property in the bed of the stream depends not 
nature, but on grant or presumption of lawy” 1 

The right of fishery in ni^-tidat 
above, is an i ncident of the Qwhersbi|> pf ^ flip bedv ) 
right ■■ can tterefbre' - bp}- 


(1) I Af.CJt 
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ditfeicEtt persoA to be eftjoyed by hiiu. as an incorporeal 
hereditament. Thus, the exclusive right of fishery 
which a stranger acquires either by grant from the 
owner of the soil or by prescription in non-tidal rivers 
is called a several fishery, (See Hale quoted at 
p. 447 


Next, the term ‘exclusive fishery* in non-tidal rivers 
means a several fishery as well as a tenitorial 
fishery, A question, therefore, arises whether the 
ownership of a several fishery in non-tidal rivers imports 
the ownership of the soil. This point appears to have 
been much controverted in England, On this point 
Lord Coke thus expresses himself : "If a man be seized 
of a river, and by deed do grant separalem ptscariam in 
the same, and maketh livery of seizin sectuidum formant 
chartw^ the soil doth not pass, nor the water, for the 
grantor may take water there ; and if the river become 
drye, he may take the benefit of the soil, for there passed 
to the grantee but a particular right, and the livery being 
made secundum^ formatn chartce cannot enlarge the 
grant. For the same reason if a man grant aquam suam 
the soile shall not pass, but the pischary within the 
water passeth therewith” (i). 

In the case of Holford v. Bailey (2), Lord Denman, 
C. J., delivering the judgment of the Court, said : "No 
doubt the allegation of a several fishery, prima facie^ 
imports ownership of the soil, though they are hot 
necessarily united.” In the same case, on appeal (3) 
Farke, »» delivering the judgment of the Exchequer 
Chamber^ said : "A several fishery, is no doubt, ; 

be soil of the defendant.” 

In the case :0 Marshall Ulleswaier Cd. (4), this 


. Xil' Co* 'Dtt.-'- ■; 4t 4'.(SjriS',E4'#)''; 



Exclusive 
right of fishery 
in the private 
stream of 
another is a 
seveml fishery. 


Whether the 
grant of a 
several fishery 
passes the 
soil. 


Such a grant 
raises a 
presumptioii 
of the 
ownership 
of the soil. 


May shall 

■ 

{/lUswafetr 
iCih ' ' 



450 FISHERY IN PRIVATE RIVERS : ENGLISH LAW.[S4,CL.IY 

question again arose, and Wightman and Mellor, JJ., 
constituting the majority of the Court, held that a 
grant of a several fishery, together with livery of seisin, 
reserving a quit rent to the then lord of the manor, must, 
in the absence of evidence to the contrary, be taken to 
convey a corporeal and not an incorporeal inheritance, 
as a feoffment with livery of seisin and the reservation of 
a quit rent are not appropriate to an incorporeal estate, 
and that, therefore, the soil passed by the grant. 
Cockburn, C. J., though holding himself bound by the 
case of Holford v. Baitey, was of a different opinioii. 
After citing the opinion of Lord Coke, to the effect 
that a grant of a several fishery does not pass the soil, 
he proceeds: (i) “Now, independently of the high 
authority of Lord Coke on such a matter, 1 must say 
that this doctrine appears to me the only one which 
is reconcileable with princible or reason. It is admitted 
on all hands that a several fishery may exist indepen- 
dently of the ownership of the soil in the bed of the water. 
Why then should such a fishery be considered as carry- 
ing with it, in the absence of negative proof, the property 
in the soil ? On the contrary, it seems to me that there is 
every reason for holding the opposite way. The use of 
the water for the purposes of fishing is, when the 
fishery is united with the ownership of the soil, a right 
incidental and accessory to the latter ; on a grant of 
the land, the water and the incidental and accessory 
right of fishery, would necessarily pass with it. Ifj 
then, the intention be to convey the soil, why not cbh- 
vey the land at once, leaving the accessory to follow ? 
Why grant the accessory that the principal may pass 
incidentally? Surely such a proceeding vvbuld 
once illogical and unlawyerlike.” 

Bloomfield In the case of Bloomfield v. « (2)^ where the ; 

/(ffimtm. (I) 3 B. & S. at p. 747 . ' 

(a) Ir; 8. C. T,. 6S : Con) son and Forbes, Law Waters, 
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Irish Court of Exchequer Chamber held, that*];the grant 
of ^ free fishery in Lough Erne did not pass the soil, 
Fitzgerald, B., in his learned and elaborate judgment, 
after citing with approval the opinion of Coke above- 
mentioned, says : — “I am aware of no case prior to that 
of Marshall v, Ulleswater Navigation Co.^ in which an\’- 
thing really inconsistent with the position of Lord Coke 
can be said to have been decided. It may be questioned, 
whether for the decision of that case it was necessary 
to dispute Lord Coke’s position ; but undoubtedly the 
Judges who made that decision, especially Cockburn, 
C. J., who was dissatisfied with it, but held himself 
bound by former authorities, do appear to lay it down 
as law% that the grant of a fishery, by the owner of the 
soil in the water of that soil, would, if accompanied 
by livery of seisin, pass the soil. But Holford v. 
Bailey^ and that class of cases which, for this purpose, 
decide only that the allegation in pleading or othewise 
of the ownership of a several fishery generally does, 
prima jacie^ imply the ownership of the soil, are the 
only authorities referred to, and this — I say it with de- 
ference, — appears to me quite consistent with Coke’s 
position.” 

From the authorities, cited above, it would seem 
to follow Ahat in England when a several fishery is 
accompanied by livery of seisin, there is a priwa facie 
presumption of the ownership of the soil in favour of 
the grantee of such fishery, which, if not rebutted, 
proves the ownership of the soil. 

fn the case oi Attorney^General v, Emerson 
the House of Lords have approved the decisions, 
cited above, and held tha.t a right of several on 

the sea-shore exercised by the lord of a^ 
manor by means of fixed "kidd^s” raises the pr^sutnp- 
tioh that tiie freehold of Sfe is in bin^* ^ See^^^ 
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observations of Lord HerscheH, who dellvei^d-^ 
ment of the House in that case. See also fJattbury v, 
Jenkins (i), where it has been laid down that a several 
fishery may exist either apart from or as incident to 
the ownership of the soil over which the river fllows ; 
but where a several fishery is proved to exist, the 
owner of the fishery is to be presumed, in the absence 
of evidence to the contrary, to be the owner of the soil, 
whether it is a navigable river or a river neither public 
nor navigable. 

Free fishety A free fishery, Le., a right of fishing not exclusive— 

in private . , 

rivers. may also exist in private waters by grant or prescrip- 

tion from the owner of the soil. “If he who is the 
owner of the soil, and as such entitled to the exclusive 
right of fishing, grant to another the right of fishing so 
as not to exclude himself, the grantee has a right of 
fishing not exclusive, but without the soil, and the 
owner of the soil retains the soil with a right of fishing 
no longer exclusive. The right of the grantee will be 
properly called— as all, I think, admit — a common of 
fishery. The right of the grantor is apparently some- 
thing more; he has the ownership of the soil, the 
right of fishing incident thereto being no longer ex- 
clusive, but abridged by his grant ; as against any one 
but his grantee, his rights are, what they were before. 
If free fishery be the common name for this right of 
fishery in both cases, then, as applied to the gf ail tee, it 
may be called synonymous with common fishery ; as 
applied to the grantor, it will be something more;** 
Per Fitzgerald, B., in Bloomfiild v^ Jokmen {2), 

The ownership of a free fishery does not import fehje^ 
ownership of the soil, and a grant of free fisliery by 
the owner of the soil haa been held not tp f^is 
ad Picdiuni fi - ^ 

(i) (l0oi)'-a'Cb. 401. 

, . (3)' Cftulsoh Sind Farbes^/taw 
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As to the right of the owner of fishery in non-tidal Fishep riglit 
rivers to follow the shifting course of the channel, it may changeTjf the 
be said, that in England, such right will depend upon the caserornon- 
nature of the process by which the change is effected, tidal rivers. 
If such river encroaches upon the neighbouring land 
gradually and imperceptibly, the right of fishery will 
continue in the channel upon the land tiius encroached ; 
but if the encroachment upon the neighbouring land 
be the result of a sudden and perceptible change of the 
course of such river, the right of fishery can not be 
exercised in the new channel. This poitit has been 
discussed in Foster v. Wri^ht^ (i) cited already (at 
p. 447 ante). In that case, Lindley, J., delivering the 
judgment of the Court, said : *‘The question we ha\je 
to determine is, whether the plaintifTs exclusive right 
of fishing extends over so much of the water as flows 
over land which can be identified as formerly part of the 
defendant’s property ? I am of opinion that it does. The 
change of the bed of the river has been gradual ; and 
although the riv3r bed is not now where it was, the shift- 
ing of the bed has not been perceptible from hour to 
hour, from day to day, from week to week, nor in fact at 
all, except by comparing its position of late years with 
its position many years before. Under these circums- 
tances, I am of apinion that, for all purposes material to 
the present case, the river has never lost its identity, nor 
its bed tts legal owner. Gradual accretions of land from 
water bek)iig to the owner of t^^ gradually added 
to : Mex V. Yarborough {2) \ and conversely, land 
gradMally enfroache^ water ceases to belong to 

the fpriher owner ; hull and Mlby Rail, 

‘^Upoia such question as this’' continued 
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between tidal and non-tidal, or navigable or non-navi- 
gable rivers; and Lord Hale himself says, there is no 
difference in this respect between the sea and its arms 
and other waters : De Jure Maris^ p 6. The ques- 
tion does not depend on any doctrine peculiar to the 
royal prerogative, but on more general reasons to which 
I have alluded above. In Ford v. Lacy (i), the owner- 
ship of the land in dispute was determined rather by 
the evidence of continuous acts of ownership since the 
bed of the river had changed, than by reference to the 
doctrine of gradual accretion, and I do not regard that 
case as throwing any real light on the question I am 
considering.” 

, It has been said before that the right of fishery in 
non-tidal rivers can be acquired by a stranger either 
by a grant or prescription. Next, a question arises, 
whether such right can be acquired by the public by 
prescription or by immemorial user. It seems to be 
the settled law of England that such right cannot be 
acquired by the public in non-tidal rivers. The 
principle upon which this view rests is that the right of 
fishery is connected with the ownership of the soil, so 
where the ownership is in the Sovereign as trustee for 
the public, the right of fishery can be acquired by the 
public; but, where the ownership of the soih is prima 
facit in private individuals, as in non-tidal rivers, no 
such right can be acquired by the public. 

In the Irish Court of Common Pleas { 2 \ a question 
arose as to the right of fishing in the river Barrovv 
which was proved to be in the place in question, a nort- 
tidal navigable river which had been navigated from 
tinie immemorial, and in which there had 
immemorial usage of fishing by , the public. The 


(i) 7 M. & N. 151. 

(2) Murphy V. Rymh lu %. 2 C. L 143 .r Cottlson and to 
Law of Waters, ppu 392 & 393. 
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Court held that as the right of the public to fish in 
the sea and its arms and estuanesvatid in tidal waters; 
depends on the ownership of the soil by the sovereign 
as trustee for the public^ such a right could not be 
claimed by the public in non-tidal waters, where the 
^il belongs, ^rima facie, to the riparian, owners usque 
ad medium filum aquae and not to the Crown ; and that 
moreover, such a right could not be established by im- 
memorial user being a claim to a profit d prendre in 
the soil of another, which might involve the destruction 
of his property. 

In the cases of Pearce v, Scotcher (i) and Smith 
V. Andrews (2), the Courts have fully adopted the law 
laid down in Murphy v. Ryan, discussed above, and 
held that there can be no public right of fishery in non- 
tidal waters, even where an immemorial usage has been 
proved. So it has been held in Reece v. Miller (3) (cited 
at pp. 24 & 25 ante) that in that part of a navigable 
river where the water was not salt and in ordinary tides 
unefifected by any tidal influence, though upon the 
occasion of very high tides the rising of the salt water 
in the lower part of the river dammed back the fresh 
water, and caused it upon those occasions to rise and 
fall with the flow and ebb of the tide, no public right 
of fishing could exist. 

In thb case o( Mayor of Carlisle v. Graham i; 4 ), * 
the Erijglish Court of Exchequer held* following Murphy 
V that as the public right of fishing in public 

navigable rivers arose from the ownership of the Crown 
OjP the bed of such riyers, where a public navigable river 
idhanged its bed and flowed over a channel in the soil 
of a subject^ the public righl^ pf fishing was lost; 

(:i) ■■ ■■9. 
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The decisions, cited above, uniformly uphold the 
view that rio right can be acquired by prescription 
or custom by the public in a case which is unreason- 
able and which might involve the destruction of the 
property. 

In America, where the doctrine of the Common Law 
is generally applied to determine the fishery right in 
rivers, the law of fishery in non-tidal rivers seems to 
be the same as in England. In a case (t\ Shaw, C. J. 
remarked : /‘It is now perfectly well established as the 
law of this Commonwealth, that in all waters not 
navigable in the Common-Law sense of the term, that 
is, in all waters above the flow of the tide, the right of 
fishery is in the owner of the soil upon which it is 
carried on, and in such rivers that the right of soil is in 
the owner of the land bounding upon it. If the same 
person owns the land on both sides, the property in the 
soil is wholly in him, subject to certain duties to the 
public ; if different persons own the land on opposite 
sides, each is proprietor of the soil under the water, to 
the middle or thread of the river. This is recognized 
in many cases as the common right of riparian f>ro- 
prietors, subject, in Ma.ssachusetts, to regulation for 
the common benefit, by the legislature.” 

**The rule, that the right of fishery, within his terri- 
torial limits, belongs exclusively to the riparian owner, 
extends alike to great and to small streams. Thus, the 
owners of the farms adjoining Connecticut River^ above 
the flowing of the tide, have the exclusive right of 
fishery, opposite their farms, to the middle of the river; ; 
though the public have an easement in the river, as A 
high way^ passing and re-passing with every kind of 
water-craft” (2). 

(j) Me Farlin v Cb», I6 Ciish. 309 : Und 

Watercourses, $ 64 , 

|2) Ibid. §65. 
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With regard to the rule relating to several. 

the law in America seems to be the same as 
in England, So it has been said that though there is 
no reason why a person may not have a several fishery 
in n lie no solo^ yet prima facie ^ he is owner of the soil, 
and that presumption is conclusive, if not opposed (i). 

Now, turning to the law of this country, it will be in ihis 
seen that a rule of law similar to that of England was omTeVshi^P of 
laid down by the Sudder Dewany of Calcutta, in the ^navigable 
case of Raja Neelantind Singh Raja Tek N train rivers is 
Singh {2\ where three learned Judges [Trevor, Loch, b^fn ufe 
and Ba}dey Esqrs.J referring to the plaintiff’s claim to 
tlie julkur in a river flowing through the estate of the 
defendants, observed : ‘It will be observed that the 
plaintifif's allegation is one altogether contrary to the 
common law of the country ; by that law the right to 
the soil of the river and that to the fisheries, when 
flowing within the estates of different proprietors, be- 
longs to the npanan owners ad midtum filum aquce^ caksonthe 
that is, to the middle of the stream, and if the river 
flows within the estate of one and the same proprietor, 
the soil and the fisheries of the river belong to him 
throughout the river’s course within the estate, but 
no further.” 

In the •case of Hunooman Das v. Shama Churn 
Bhattd (3), it has been laid down that the presumption 
is that th*e property of the soil of a stream is in the 
owner of the land adjoining on each side, usqu^ ad 
medium filum aquoe, [See also the cases under "Owner- 
ship of the Bed of Non-navigable Rivers’V pp. 428- 

ante\, ' 


In the case of For bps V* Meer Mahomed Hossein {4^ ■ 

the plain tijf who waj the auction-purchaser of 

^ (2 j ■ I ■ H 42^.: 
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dari brought a Suit against a dependent Talutedar 
(Istemraree) who had been in possession of the julkurs 
in a river, portions of the course of which lay partly-in 
his own estate, and partly in the lands of the plaintiff 
and defendants. In that case, while delivering the judg- 
ment of the Privy Council, Sir James Colvile, referring 
to the distinction between the different classes of juU 
kurs in dispute, observed : “The distinction between the 
the different classes of julkurs in dispute has already 
been noticed, and it may be admitted that, although 
the respondents would presumably have the right of 
fishing in waters lying wholly within the limits of their 
dependent talook, they would not presumably have the 
exclusive right of fishing in the waters dividing their 
lands from those of the apppellant, or any right of 
fishing in places wherein the property in the soil is 
wholly in the appellant.” 

Srimanta In the case of Srimanta Bagdi v. Bhagwati 

where the point in controversy between the 
parties related to the right of fishery in a river which 
was found to be a tidal non-navigable river. While de- 
ciding in favour of the proprietor of the estate through 
which the river flowed, Richardson and Newbould, JJ., 
observed ; “In Bengal the right of Government in 
these large rivers depends to some extent in the word- 
ing of Regulation XI of 1825, and similar reasoning' 
leads us to suppose that the rights of fishery In srhall 
rivers such as the river now in question which are tidal 
but not navigable belong to the proprietor’s through 
whose estate they run.” 

In England In this country, as already discussed (see pp. 26-tQ 

the presuQip- ■ ■■ ■. 

tibn applies the navigability or non^hayigabUiJy 

rivers? determines the presumption of the ownerships 

and the fact of being reached by fhb 

in*thUvc»iintr^ affcct the right of fishery as id 

:i;7. CaK'W* 
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j^re^iimption of the ownership of the bed 
of the fishery in favour of the riparian proprietors 
applies in cases of non-tidal rivers, irrespective of the 
fact whether such rivers are navigable or non-navigable. 
(See pp. 447-448 ( 7 nicy Thus, it will be apparent that 
the application of the rule of English Law to the jiilkur 
cases in this country is limited to rivers which are non- 
navigable. The law of this country being founded upon 
a custom derived from the physical conditions of the 
rivers, a rule somewhat different from the rule of 
England, which is based upon the common law test of 
has been adopted. 

It has been said before (see pp. 449 & 457 ante) that 
under the English and American laws a several fishery 
in non-tidal rivers, fucie^ imports the ownership 

of the soil. Now the question is, whether such presump- 
tion of ownership applies to a fishery of the similar kind 
in non-navigable rivers in this country. Before dealing 
with this question, it seems proper to discuss whether 
the right of a several fishery \x\ non-navigable rivers in 
this country can be a subject of grant and prescription 
as in England (see p. 4491, 

It would follow from the decisions, cited above, that 
the fishery in non-navigable rivers, in this country, is, 
prima fa'cte^ an incident of the ownership of the bed of 


the river, and, therefore, belongs exclusively to the person 
wh6 is the owner of the estate through which it flows 
(see pp. 4S7*:4S8 As such owner he can enjoy 

it himself exclusively and grant it exclusively to a 
different persbn. In the former case, it is called a 

fishery, and in^^ t letter case it is a several 
The legality !bf such grants cpairtry 
ilie- case^ • 


that rule 
applies only i 
non-navigable 
rivers tidal 
or non tklali 


Whether a 
several 

Jlthery in this 
country 
imports the 
ownership of 
the soil. 


Territorial 
fishery, ^ 


Several 

fisheoN 


r By grant. 



By 

prescription. 


Whether 
fisher;^* in 
^ri^ss is ah 
easement in 
Ihil^uittry# 
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Mundul (1). til i^ordships of the 

Judicial Committee observed “And that julkur or the 
right of fishing may exist in India as an incorporeal 
hereditament and a right to be exercised upon the land 
of another is shown by the case of Lutchee Dassee vv 
Khatima Bibei reported in the second volume of the 
Sudder Dewanny Adawlat Reports, at page 51. In 
that case A had purchased at a public sale by the 
Collector the julkur of certain jheels. One of them 
became dry, and it was determined that A’s purchase 
of the julkur only did not convey any property in the 
lands which belonged to the proprietor of the jheeL But 
the julkur was held, so long as the land was covered 
with water, to exist as a separate right, and a right 
belonging to the purchaser.” In this case, it may be noted 
that the point arose in connection with the fishery in a 
river, but the decision referred to by their I.ordships in 
support of their view, related to a case of julkur in a 
jheeL So, it is apparent that, in the opinion of their 
Lordships, the same rule relating to the grant of fishery 
would apply whethei it be a river or a jheeL 

In Rad ha Mohuris case, Jackson, J., observed : “It is 
quite familiar that julkur rights are frequently granted 
extending over large estates— the property of other 
persons than the grantees of the julkur T P'or instances 
of such grants, see also Suroop Chunder v. Jardine^ 
Skinner & Co, (2), Munohur Choivdhry v. Nursingh 
Chowdhry (3). 

As to the point whether the right of fishery in non-- 
navigable rivers can be acquired by prescription, that 
is, by twenty years* user as provided by Sec. 26 of the 
Indian Limitation Act (IX of 1908), it may be affirmed 
broadly that having regard to Sec. ClI. (5) of that 
Act, it would not qow seem to be a m^ter bf dou% 
that fishery in gross cotaes under the definiti^^^^ 

(i) 24 Suth.:- W. ■H.;200, M^«?h,;334 f 
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casement, laid down by that clause. This view was 
held by the Calcutta High Court, in the case of Chundee Chmidec 
Churn Roy v. Shib Chunder Mundul (i). In that case, 
it has been laid down that the word ‘^easement,’* as used Skib Chunder, 
in the Limitation Act of 1877, has, by force of the inter- 
pretation-clause (S. 3), a very much more extensive 
meaning than the word bears in the English law, for it 
includes any right not arising from contract by which 
one person is entitled to remove and appropriate for his 
own profit any part of the soil belonging to another, or 
anything growing, or attached to, or subsisting upon the 
land of another. An easement, therefore, under the 
Indian Law, embraces what is called ^profit A prendre^ 
that is to say, a right to enjoy a profit out of the land of 
another. A prescriptive right of fishery is an easement 
as defined by Sec. 3 of the Act, and may be claimed 
by any one who can prove a user of it for a period of 
twenty years, although he does not allege and can not 
prove, that he is, or was, in the possession, enjoyment, 
or occupation of any dominant tenement. 

The above view was affirmed in the case of Lutchmee^ 
put Sinoh V. Sadaulla Nushyo (2), where (R. C.) Lutchmceput 
Mitter, J., in delivering the judgment, observed : “The 
next question is, whether the defendants have estab- SadauiU- 
lished a prescriptive right to this fishery right The 
learned pleader for the respondents upon this point has 
relied upQn S. 26 of the present Limitation Act. That 
section requires that any easement which is claimed (a 
right of fishery has been held now to be an easement 
under the present Limitation Act)— see Chundee Chum 
Roy ^ Chunder Mundul (I, L. R. 5 Cal. 945 ; 

6 e L R; 269) mus^^ to have been peace- 
ably and; openly claiftiing title 

thereto & 



Lokenath 

V, 

Jahania Bibi, 


Ahnadi 

Begum 

V. 

Taraknaih, 


40;^ FISHERY p 

In th^ case (SiDukhi Mullah has 

been held by the Calcutta High Court ^er Macpber* 
son and Banerjee> JJ.) that the term “easement** includes 
ptojits A prendre and that it has not been used by the 
Indian Legislature in the restricted sense, in which it is 
used in English law so as to exclude profits A prendre. 
Hence, the right of fishery comes within the easements 
referred to in section 147 of the Criminal Procedure 
Code (Act X of 1882). This view was followed in 
Kali Kiss en Tagores, Anund Chunder Roy {2), 

The view laid down in the above case of Chundee 
Churn Roy was followed in Lokenath Bidyadhar v, 
Jahania Bibi (3), where Mookerjee, J., in delivering the 
judgment, observed : “The plaintififs do not set up a 
prescriptive right of fishery under section 26 of the 
Limitation Act of 1877. No doubt under that statute, 
a profit 0 prendre such as a right of fishing in anothePs 
waters falls within the description of an easement : 
Chundee v. Shib, If the plaintiffs had claimed any 
statutory right of easement, it would have been neces- 
sary for them to prove that the right had been exer- 
cised within two years before the commencement of 
the suit/’ 

In the case of Ahmadi Begum v. Tdrak Nath Chose 
(4), where the plaintiff claimed the right of territorial 
fishery in certain lakes or bheels to which the defendants 
set up a right of fishery by grant In delivering bis 
judgment in that case, Mookerjee, J., observed : “The^ 
defendants do not claim any title to the soil covered 
by the waters in which they set up a right 
They claim fishery rights under a gr^nt 
Crown ; if they establish this grant, the suit v^ 
dismissed on the merits^ If the defends 
establish the grant and: rely upon- 

. (i) i. L, R. -.U)' L L ’Rs ^3 

4) u Cal. L J, 57? ( 574 ;) ' 
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show that they have acquired a statutory right of ease- 
ment, because, as pointed out in Chundi Churn v. Shib 
(i. L. R* 5 Cal. 945 : 6 Cal. L. R. 269) and Loke^^ 
nath V. yahania {2^ Gal. L. J. 572), a profit a prendre^ 
such as a right of fishing in another's waters is an 
easement within the meaning of that term as defined 
in sectiDn 3 of the Indian Limitation Act, 1877, though 
it is worthy of note that the case of Ahhoy Churn v. 

Dwarka Nath ( 1 . I.. R. 39 Cal. 53) raises the question 
whether an exclusive right of fishery in a tidal and 
navigable river can be acquired by proof of mere enjoy- 
ment in the manner provided by the statute without a 
grant from the Crown." 

Consistent!}' with the view taken above, the right of Fishery rights 
fishery detached from the land has been held to be not ulTde^Act"! 
land under the Land Acquisition Act I of 1894), in the 
case of Raja Shyam Chunder v. The Secretary of State sition Act)* 
(i). In that case, the Government having acquired the 
foreshore of the sea under the Land Acquisition Act 
leased the fishery right therein to certain persons for 
a term of years and they transferred or sublet their 
rights to others. Government subsequently took pro- 
ceedings under the Land Acquisition Act to re-acquire 
the fishery rights. It was held that these incorporeal 
rights detijched from the land out of which they arose» 
were not subjects for acquisition under the Land Ac- 
quisitionp Act, as fishery rights were not land within the 
meaning of that Act. 

The Bengal cases, cited above, evidently establish 
that according to the definition of ^^easement" under 
Act Xy of 1877, and Act IX of 1908, (Indian Limi- 
tation Att) the another’s land Ts an 

ieaseih<?^t such that right can be acquired 

twenty year's by section"^6; of the 

Indiah^^l^^ Act it is fartlier 
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In Bombay 
and Madras' 
and other 
provinces.. 


Several fishery 
acqnired by 
adverse 
possession. 


Bombay 

cases. 

Baban 
Mayacka v. 
b/oiSU 

Shramuha, 


Bhmdal 
Banda v. 
fiandal. 


abdve decision in Dukhi MuUbKs case that in ^is 
country the word ‘^easemenf * has been used in a itk>r<£ 
cowiprehensive sense than that the word bears under 
the English Law. (See p. 1^62 ant e\ 

The definition of the term easement laid down by 
the Indian Limitation Act has been repealed in the 
Frovinces to which the Indian Easements Act (V of 
i88‘2) has been extended. That Act now applies to the 
Presidencies of Bombay and Madras as well as to the 
territories administered by the Lieutenant-Governor of 
the North-Western Provinces and the Chief Commis- 
sioiw of the Central Provinces, Oudh, and Coorg. By 
Sec. 3 of the Indian Easements Act, Secs. 26 and 27 of 
the Indian Limitation Act, 1877, the definition of 
easement” contained in that Act have been repealed in 
those territories. An “easement” as defined by Sec. 4 of 
Act V of 1882 includes easements proper and profits 
a prendre which are appurtenant to land and it would 
seem that fishery in gross is not intended to be covered 
by that definition. The right of fishery upon anothePs 
land in those provinces may, therefore, be regarded only 
as immovable property, and, in this view, it is capable of 
being acquired by adverse possession for over twelve 
years. This view may be supported by the decisions 
dted below. 

In the case of Bahan Mayacha v. Nagu Shra- 
vucka {t), Sir Michael Westropp, while dealing wi^ 
the point whether the right of the public to fish in the 
sea is an immovable property, observes that fisheries 
which are regarded as immovable property under thb 
provisions of the several Indian Acts are private fislierfes, 
as distinguished from the public right of fishery in the 
scsa. 

Following the above view, it faas-heen^^h 
Btm^y High Court, in the ca$e of Bhundal Pund^ v. 

(i) I. L. R. 3 Bom. (59 & f3)» 
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Pandol P0^ Patti (i), that the exclusive right of fishitig 
in the Nagothna creek between higli and low water 
mark claimed by the plaintiff, in that case, come under 
the denomination of immovable property under Section 
9 of the Specific Relief Act (i of 1877), 

In Ponnus^awmi Tevar v. The Collector of Madura 
it was held by the Madras High Court {Per Scotland, 
C J., & Innes. J.,) that the grant of an easement (e. g. 
the right to an uninterrupted flow of water through a 
channel) may be presumed from mere continuous user 
of the privilege openly enjoyed by the occupiers of the 
dominant tenement as of right throughout any long 
period of time, without interruption on the part of the 
proprietor of the servient tenement, but with this quali- 
fication that the user should be for at least the period of 
adverse possession which is prescribed by Sectioii I, 
Clause 12 of the Act of Limitation as a bar to the en- 
forcing of title to corporeal property. (This case was 
decided in 1869), 

In Zamindar of Kurupam v, Zamindar of Merant^ 
(3), the right to divert the flow of water into a parti- 
cular channel by erecting a dam across a streain was 
established by proof of the exercise of the right for 18 
years prior to 1871 in a suit brought in 1878, as the 
easement vjras an interest in immovable property, eii' 
titling the plaintiff to institute the the suit within 
12 yearsp from 1871. Following the principle of the 
decision in the above Bombay case of Bkundal Panda it 
has been held by the Madras High Court, in the case of 
Krishna v. Akilanda (4), that a right of ferry i$ immo- 
vable property or the interest therein within the mean* 
Section 9 of the Specific Relief Act (i ot 1877). 
PUiai v: Swa^ ($yit wa$ 

(i>. L ife. ^ (3) 5 Ma<J^ Rr C. H. 

■■<j) L.. R. ,13'SfadJ^ 54*':- 


Madras cases, 
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V. 
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Madura, 
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kurupatn 

V. 

Zemindar of 
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held that the right to collect rent from tenants was iin- 
movable property within the meaning of section g of 
the Specific Relief Act (i of 1877), In that case, 
Muttusami Aivar, J., in delivering the judgment, 
said: “I am inclitied to agree in the observations of the 
minority of the learned Judges who decided the case 
of Fadu Jhala v. Gour Mohun Jkala, 1. L. R. 19 Cal. 
544. In Bhundal Panda v. Pandal Pos Patif, 1: L. R. 12 
Bom. 221, the right to fish was recognised as being 
within the definition of the General Clauses Act. The 
right to work a ferry and the right to fish are not dis- 
tinguishable from the right to collect rent in so far as 
they are all within the purview of the definition of im- 
movable property in the General Clauses Act.’* This 
decision was affirmed in Letters Patent Appeal No. 44 
of 1894. See also the case of ya^annatha Chart y v. 
Rama Royer 

Uengal cases. A similar view was held by the Calcutta High Court, 
previous to the passing of the Indian Limitation Act 
of 1877, as would be apparent from the following 


ParM(y 
Nath V. 
Maddho Paroe 


Ltdihiimni 
'Kpmna Kaiit. 


cases : — 

In the case of Par butty Nath Roy v. Mudho Paroe 
(2), the plaintiff claimed the the julkur in a certain 
water where the defendant had been exercising a right 
of fishing adversely to the plaintiffs for 18 .years. It 
was held that the suit by the plaintiff for a declaration 
that he was entitled to the exclusive right of fishing in 
such water was barred by limitation and that the julkur 
was not an easement within the meaning of section: 27 
of Act IX of 1871 but was an interest in imm^vablf* 
property within the meaning of Schedule M; Art. 
of that Act. 

\\\ Lukhimoni Dasi v. Karuna Kant 
was held (per Jackson and Tottenbiil0>. JJ.) " tba^ 


(1) I. L. R. 28 Mad, 238. 

(3) I. L R. 3 Cal. 276; i Cal. L. R. 592. 



FISHERY IN PRIVATE RIVERS: LAW IN IN HIA. 46? 

a person had exercised the right of fishing in a tank 
adversely for twelve years, his right to fish become 
absolute and indefeasible. 

In the case of Sm tw AJoyee v. Deoumhary 

Oehi (i), the right of fishery was treated as immovable 
property, and two year’s limitation was not applied. 
(L. S.) Jackson, J., in delivering the judgment in that 
case, said : “The plaintiflf*s case was that she was the 
owner of the Julkur rights appertaining to pergunnah 
BahribuncI and that some of the estates over which that 
rigiit extended fell within the defendant’s estate, per- 
gunnah Bheturbund and that she had been accustomed 
to exercise such julkur rights and to derive profits there- 
from, but that by reason of certain acts of the defend- 
ants done without her consent, the condition and nature 
of her julkur, that is the sheets of water over which 
these rights extended had been materially changed, in 
so much as to affect the profits derived by her from the 
julkur..,” “The Munsiff dealt with the case as if brought 
in respect of an easement. That it clearly was not 
becau.se the julkur right was just as much the property 
of the plaintiff as the land in pergunnah Bheturbund 
was the property of the defendants.” 

The above cases were decided before the passing of 
the Limitiiation Act of 1877, when the Limitation Act of 
1871 was in force. Under Act IX of 1871, the right of 
fishery was treated as immovable property, and in that 
view, the right could have been acquired by adverse 
possession for over twelve years. Even after the passing 
of the Limitation Act of 1877^ the fishery right has been 
held to be immovable property, in cases where such 
right is claimed as aippurtenant to an estate, as will 
be FiiH Bene decision ih the 

of Ihrtbat 


Sm nomoyi 

V, 

Oegumbary 


The right of 

fishery 

appurtenant 

to land is 

immovable 

property. 


■■-...X- yi»’; 
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it has been held by the majority of the Judges cpiisti- 
tttting the Full Bench that, although the fishery right 
comes within the denomination of immovable proi)ecty, 
it is not so within the meaning (if .section 9 of the 
Specific Relief Act of 1877, and a .suit for the posses- 
.sion of a right to fish in a kh the soil of which doe.s 
not belong to the plaintiff, does not come within the 
provisions of section 9 of the Specific Relief Act. 

Ram Gopal In the case of Ram Gopal By sack v. ISurumuddin 

Rnrumuddin, (i), it WHS held that a julkur was immovable property 
within the meaning of section 106 of the Transfer of 
Property Act (IV of 1882). Norris and Macpherson, 
JJ., in that case, said : “We are of opinion that the 
julkur right is immovable property within the definition 
of immovable property as set out in the General 
Glauses Act ; that it is a benefit to arise out of land 
covered by water : and this conclusion we think is 
justified by the expression of opinion of at lea.st three 
of the learned Judge.s who were parties to the Full 
Bench decision of Fadu Jhala v. Gour Mohun Jhaia 
(I. L- R. 19 Cal S44.)” 

Lokenaih Lokenath Bidyadhar v. yahania Bibi (2), the 

Jahania Bihi claimed the right to a fishery within the ambit 

of the defendant’s estate of Bara Benakula as annexed 
to their estate of Gopinathpur. This was supported by 
the revenue-settlement of 1S15., which showed that the 
fishery in question was treated as annexed to Gopinath- 
pur. Courts below allowed the claim. In second ap- 
peal, it was argued on behalf of the defendant-appellant 
that the suit not having been brought within 6 years 
from the date of dispossession the claim was barred, as it 
was not a suit for possesion of immovable property. In 
overruling this contention, Mookerjee, J.,^ said : pot 

opinion, there is no room for reasonakie doubt that -m 

(1) I. L. R. 20 Cal. 446. 

(2) 14 Cal. .L. Jv 573 (S 7 rtr 
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right of this description relates to an interest in iro- 
movable property. In support of this proposition, re- 
ference may be made to the decision of their Lord- 
ships of the Judicial Committee in Aiakarana Futieh 
SAn^ji V. Dessai Kuhlaittraiji (i). The interest of the 
plaintifif possesses the qualities both of immobility and 
of indefinite duration and also issues out of immovable 
property ; it is consequently an interest in ‘immovable 
property, ' But for the right acquired by the plaintiffs, 
the defendant, as proprietor of his land, would have 
been entitled exclusively to exercise a right of fishery 
over his land when flooded by water from the lake ; that 
right has legally vested in the plaintiffs, and has become 
annexed to the proprietorship of the estate owned by 
the latter. To this extent, therefore, the rights incident 
to the ownership of the estate of the defendant have been 
abridged ; to that very extent, the plaintiffs, have ac- 
quired an interest in the immovable property of the de- 
fendant. The view we take, is supported by the case« of 
Mahunt Deo Surun v. Ismail (24 Suth. W. R. 300) and 
Par butty Nath v. Mudho Paroe (I. L. R. 3 Cal. 276) : 
see also Radha Mohun v. Neel Madhub (^^4. Suth. W. R. 
200), Af a hananda v, Afangata (I. L. R. 31 CaJ. 937 : 
S Cal. W. N. 804), Kurupam v. Merangi (I. L. R. 
S Mad. 2-53', Amrita Nufh v. Mali Lai ^ 4 . Cen. P. L. R. 
f6). It fallows that the suit may rightly be treated as a 
suit for f>ossession of an interest in immovable property 
within the meaning of Art. 144, and is, therefore, not 
barred by timitattoii, except in so far as the defendants 
have been in adverse pos^ssion for more than twelve 
years,’’ Sec also the observations of Mookerjee, J., in 
the same case, quoted at p. 46 2 

it may W a .prek^ripNtiye 

right of waters CTrh be acquiir^ 

the 
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to a 

^feyeral fishery 

ll^uired by 
{)ttblic or 
unlimited 
^ 4 umber of 
Ijwrsons. 

v-'V'.'-i ■ 

^}tAit(kmecpiit 

V, 


number of persons. (See pp. 454-455 ante). This point 
was raised in the case of Lutchmeeput Singh v. Sadaulla 
Nushyo (1). In that case, the plaintiff brought a suit to 
restrain the defendants from fishing in certain bhils 
situate witliin the zemindari of which the plaintiff was 
the Putnidar. The defendants contended that they 
had been in possession of the bhiis for more than 
12 years and that they had a prescriptive right in 
common with the inhabitants of the zemindari to fish 
therein, according to the custom. Courts below dis- 
missed the suit. In second appeal to the High Court, 
the decisions of the lower Courts were reversed. While 
discussing the prescriptive rifjkt claimed by the 
defendants under section 26 of the Limitation Act, 
(R. C.) Mitter, J., said : “The section evidently requires 
that the same person or persons must be shown ^ to 
have exercised that right for a particular length Vf 
time. Then, again, from the length of u.ser (a fact 
found by the lower Courts in favour of the defendants', 
it can be presumed that there was a grant by the 
Sovereign Power. It seems to us that the presumption 
of a grant is impo.ssible ; because in this case it cannot 
be shown that there was .some ascertained grantee or 
grantees. The Subordinate Judge was of opinion that 
the tenants of the several pergunnahs, in whose favour 
the right in question is claimed, must be considered to 
constitute a unit, — that is to say. he considers tWat they 
form a corporate body. We fail to see any tangible 
ground for this assumption. For instance, it may be 
that such a grant may be presumed in favour of a 
village community, if such community be shown to 
possess all the essentials of a corporate body ; but we 
do not see any reason suggested by any evidence on the 
record which can support the conclusiolt that the tenants 
of the different pergunnahs, in whose favour the right 


(0 I. L. R. 9 Cal. 69S : 12 Gal. L. R. 382. 
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lit questk)n is claimed, form anything like a corporate 
body,’’ In overruling the contention on the basis of 
custom^ the learned Judge stated thus : “According to the 
■cusfo^^^ limitation to the number of 

persons entitled to enjoy it. The tenantry may increase 
lo any number, so that according to this custom, an unli- 
mited number of persons can take away the profits of a 
private property, and that nothing may be left to the 
owner. If the defendants are entitled to exercise the 
right of fishery in the way stated by them, they may 
take away the whole of the fish stocked in the bhtls^ 
leaving nothing for the plaintiff, who is admittedly the 
owner of them. Such a custom as this does not seem 
to be reasonable. We are, therefore, of opinion that 
it ought to be rejected as invalid.” 

This decision was followed in Wali Ahmed Chow- 
dhury Tota Meah where it was held that acts 
at different times by a fluctuating body of persons did 
not amount to adver.se possession. See also The 
Secretary of State v, Mathurabhaz { 2 ). 

Now, reverting to the point (see p. 459 ante) whether 
the grant of a several fishery in private waters, in this 
country, prinia facie raises a presumption of the owner- 
ship of the soil, it may be affirmed that the current 
of decisiorts in this country has laid it down that such 
a grant does not import the ownership of the soil. In 
the case* of Suroop Chunder Mammdar v. Jardiney 
Skinner & Co., (3) it was held by the Calcutta High 
Court that the right of fishery was an incorporeal right 
and did not imply any right of property or interest in 
the ground covered by the water, .This view was held 
following the old decision, in th^ case of Tukhee Dasi 
V. /< where The Court of Sudder De- 
wany ruled that^cfie 'purchase of a julkur, at a public 

: -.L- .1^: .397. (4P4:y :- 
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sale by the Colled or did not convey any property in 
the lands. In Bissen Lai Das v. Ranee Khyninnissa 
(l), it has been held that where a julkur dries up, the 
dried land below the water does not, as a matter of 
course, become the the right of the holder of the 
julkur. 

A similar point arose in the case of Munohut* Chow- 
dhury v. Niushiwj Chowdhury (2) where, in delivering the 
judgment, Glover, J., observed : “We may remark that 
it has been decided more than once by this Court that 
a julkur settlement does not necessarily include the 
land on which the water rests ; and it is for the party 
holding that julkur settlement to prove that he is en- 
titled not only to the right of fishery, but also to any 
land which the drying up of the water maj' lay bare.*’ 
In the case of Rad ha Mohim Mundul v. Neal Mad hub 
Mundul (3), Jackson, J., in delivering the judgment, 
observed: “Upon the general question of right to the soil 
under-lying the baels and other julkiirs, there is no very 
distinct authoi ity ; but it appears to iiSi as a general 
question of law, that the right to a julkur by no means 
involves a right to the soil when the julkur is either 
dried or filled up by accumulation of soil.” Following 
the decision in the last case of Radha Mohun M unduly 
it has been held in David v. Grish Chunder Guha (4) 
that, in this country a julkur does not necessarily imply 
any right in the soil. (See also p. i = 4 ante), [See the 
dictum of Sir Richard Garth to the contrary, in Rakhat 
Churn Mundul v. WatsoHy I. L. R. 10 Cal. 50]. 

In the case of Mahananda Chn kravarti v. Manual a 
Keotani after referring to the cases, cited above, 
Geidt and Mookerjee, JJ., observed : “Where the grant 
is merely of a right of fishery, the . lessee acquires nry 

(i) r Suth. W, R. 79. (2) 11 Sutb. W. R. 2 JZ, 

ta> 24 Suth W. K. aop. t4) I L. R. 9 Cal. iS j : 1 1 C^l. U 
1. L. Calv 937 rfi Gai. W. N.: 
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interest m the subsoil and is not entitled to retain 
possession when the water dries up” But, in this c^se, 
looking to the terms of the lease and specially to the 
condition that the lessee was to continue liable for the 
rent even in case of drought and non-rearing of the fish, 
it was held that the lease intended to pass the whole of 
the interest of the grantor. 

It would, therefore, seem that in this country the 
question whether the grant of a several fishery conveys 
the soil would be determined upon the construction of 
the grant without raising any presumption in favour bf 
such grantee. 

Next, as to the term territorial fishery in non-navi- Territorial 

gable rivers, it may bemadded that it has been already 

defined with reference to the cases in non-tidal rivers rivers. 

decided in Great Britain and Ireland (see pp. 448 ante), 

In India, 'also, a territorial fishery (see p. ante) in 

non-navi gable rivers is understood as an incident of the 

ownership of the^bed. Decisions relating to the point 

have been cited with reference to the topic of the 

^‘Ownership of the Bed of Non-navigable Rivers” at 

pp. 428-430 {ante). See also pp. 457-458 ante. 

It !iow remains to consider the effect of the shifting 

of the course of the non-navigable river flowing between waters wihi 

bt>undary ofij 

two estates. twoestati^g 

It has been .stated before that, when a non-navi- ; 

gable fitter flows between the boundaries of two estates, 
opposite riparian owners are entitled to fish in it ofsuchTiv^i^ 
ad medium filum aquee, in the absence of any evidence 
to the contrary. The principle thAt is applicable to 
the case.s of this nature is analogous to the rule applica- 
ble to the fishery in heels or lakes on the boundary 
of Uvo estates, which has been discussed before 
(s^ pp. In conoectiou. witb the 

&r r.ef<sreoc4 rnay^ alsQ, he 
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Dutt {\y Nobociimar Das v. Govinda Chamfer /?oy {3}, 
and Raja Barodacant Roy v. Baboo ChundiV Coontar 
AVj (3 . Now the question arises, how far the right 
will be affected by a change in the course of such 
a river. This point was raised in the case of Gohind 
Chiindar Ska Ha v. Kkaja Abdul Ganni (4). decided by 
the Calcutta High Court. In that case, it appears that 
the defendant and the plaintiff and others were joint 
l^ifeoprietors of the julkur of a river. The\- afterwards 
divided the [property under a hut’ivarah^ V>ut the julkur 
remained entire. The river changed its course subse- 
quently and a portion of it came over the land which 
formerly belonged to the parties jointly, but was allotted 
to the plaintiff under the hutwat ah 'Awdi one of the pro- 
prietors defendants fished in that portion. The plaintiffs 
thereupon instituted a suit for trespass. Under the.se 
circumstances, it was held i^per I^eacock, C. J., and L. S. 
Jackson, j.) that a co-proprietor could not be .sued for 
trespass for fisliing in a julkur in which he and the other 
proprietors were entitled to fish merely because the 
julkur, by a change in the course of the river, ran over 
the land which was allotted to the plaintiff under a 
butwarah. This case was referred to approvingly by the 
Judicial Committee in Su'nath Roy v. Difiabandhn 
Sen ( 1 . L. R, 42 Cal. 489). 

In the case of Narendra Chandra Lahiri v. Nripen- 
dr a Chandra Lahiri (5\ the fiicts were as follows : — 
Each of the two plaintiffs owned eight annas share in 
moiizah Thansingpore, and two annas share in a conti- 
guous mouzah Muktipore. The defendants bad no 
interest in Thansingpore, but they owned a tvvelve-finna 
share in the other village .Muktipore, At the time of 

the Thakbast operations, the river Ghaghat floWed 

; — : : ^ 

^ (f) I. L. R. 9 Cal S02. (2) 9 Cal. L. R. 305. 

(3> r2 Moo. I. A. 145: 2Reog. I., R/I, (P.C.V: ti Siith Wv R; I. <P. CJ. 

4) 6 Sutii. W. R; 41 (Civ). (5) 4 CaU L. Ji 51 : id Cak Wi 



through Muktipore, ;iik 1 it was surveyed as part of that 
property. Tlic two plaintifTs, as part owners of Mukti- 
pore owned tlic! j id kur right in the river Ghaghat to 
i'lie extent "of four annas share. Subsequently the river 
gradually encn»ached upon Thansingpore and [Kirtly 
‘fiowe<i through it. The plaintiffs instituted the suit 
•claiming to exercise the juikur- right over that portion 
of the river which covered Thansingpore to the extent 
of their prt>prietary intererst in that property, that is 
to sa}', eight annas each. The defendants contended 
upon tlie authority of the case of Foster v. Wright (i) 
(see pp. 447-448 ante) that the riven* having gradually en- 
croached upon Thansingpore by slow and impercep- 
tible process, they as owners of the old bed of 
the river were entitled to exercise the juikur right 
in tlie new river to the same extent as they did 
when it flowe^.l entirely through Muktipore, notvvith- 
standing that it then covered a part of Thansingpore. 
In overruling this contention of the defendants, Ghose, 
J., said ; ‘‘Followitig then the principles which underlies 
the case of Lopez v. Muddun Mohun I'hakoor (13 Moo. 
I. A. 467), it seems to be clear enough that the portion 
of the site of TI)ansingj)ore wliich is now covered with 
the water, of tlie river Ghaghat still belongs to the owners 
of that pijoperty, notwithstanding the fact that by 
gradual and imperceptible encroachment the river has 
submerge! that portion of Thansing[jore ; and if this is 
so, it is difficult to see hovV the owner of Muktipore, 
can have acquired the right of fishery in that portion 
of the river which novy covers Thansingpore. There is 
no law that we are aware of under which such a right 
could be asserted/’ 

In the opinion of the learned Judges (Ghose and 
Pargiter, jj.) the-raSe of Foster v. was distin- 

/gusbable inasmuGh as the right of fishery in th^t case 
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was a right in aiieno sole, depending not on the owner* 
ship of the bed, but on express grants from the Crown, 
irrespective of the ownership of the soil over which the 
water flowed. 

It has been further held in that case that in this; 
country, such cases are to be decided on principles of 
equity and justice. 

If may be also observed that the principle laid down 
in the case of Foster^ cited above, was held inapplicable 
to a Bengal case by the Privy Council : see S^'inath Roy 
V. Dtnahandhn (i). 

Now, the brief discussion of tlie law relating to the 
fisher}' in non-navigable rivers set forth in the forgoing 
pages establishes the connection of the fishery*right 
with the ownership oi the bed and discloses the fact 
that at the time of the Revenue Settlement the fishery 
in the small and shallow river of some estates was 
settled as appurtenant to other estates, [For example, 
see Maharanee Surno^Moyee v. Dei*umhary Dabea (2' 
Lokenath Bidhyadhar v. yahania Bihee, pp. 468*469 (3). 
ante^ A question, therefore, now arises for consideration 
whether the settlement of that description removes the 
difficulty of explaining the significance of the insertion of 
the additional condition indicated by the words — **with 
the jalkar right of fishery” in the 4th Clause, Section 4, 
(See p. 445 ante\ The right of fishery in non-navigable 
rivers is presumed to be an incident of the ownership of 
the bed, (see pp. 428-429 ante\ and such presumption 
may be rebutted by proving an actual grant in favour of 
another land-owner as appurtenant to his estate, that 
is to say, according to the settlement made at the time 
of the assessment of revenue the bed of such a river may 
be the part of the estate to which it adjoins, but the 
jiulkur right therein ma>' be a parf- j^f another estate^ 

(i ) I. h, R. 42 Ciils 4^- 

(2) ypl. II, ShomeV Report. 93. I3) 14 C#. L* J, 572. 
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Small and shallow rivers of this nature, in other words, a 
bed heretofore recognized as a private property •without 
the julktir right of fishery would not attract the 
operation of the 4th Cl., Sec. 4, if the words — “ with the 
jalkar right of fishery *’ are supposed to possess any 
significance of their own. This would seem to follow 
from the plain meaning of the condition indicated by 
the words —“the beds of which with the jalkar right of 
fishery^ may have been heretofore recognized as the 
property of individuals.’* 

Hut, referring to the existing law, it will be obvious 
that the apparent sigtiificance of the words— “ with the 
jalkar right of fishery,” as suggested above, is not 
maintainable. Tet llie position be examined with 
reference to the cases where the right of fishery in such a 
river is vested in the owner of a different e.state, and the 
ownership of tlie bed of such a river continues in the 
person who may have been recognized as the proprietor 
of it. In such a case, if tlie river dries up, the dried up 
bed will be the property not of the owner of the fishery, 
but of the person who is the proprietor of the bed, 
(see pp. 159-160 ante). Nor can the owner of the 
fishery claifu any right to fish in beets Or dobas left in 
such bed (see pp- i 18-120 Again, if the jalkar 

be filled* up by the accumulation of soil, the owner 
of the the julkur can not lay a claim to it (see 
p. 472 yinte^ Radhu Mohuu's case). Thus . it may 
be held to be established that the owner of the jalkar 
in a non -navigable river, when he is a person other 
than the recognized proprietor of the bed, has no right 
to the soil of the bed, noi:, in such a case, the right of 
fishery will be any element for deteminitig the ovvnership 
of the sand* bank or chur thrown up in such bed. If the 
. fishery right lyii" considered an element for determining 
the ownership of a sand-bank.,or ehur m bed, it Wtl' 
tthm h§ a case* the recog'niz^ 
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proprietor as supposed above, but the land upon it {e. g. 
the chur) will be the property of the owner of the fishery 
therein, which is contrary to the principles of law dis- 
cussed in the foregoing pages. It may, therefore, be 
affirmed that the words — “with the jalkar right of 
fishery” inserted in the 4th Cl., Sec. 4, do not appear to 
have much practical significance, of their own, so far as 
the ownership of the chut or islands in such rivers is 
concerned. 

This view cai^ be supported by the decision of the 
Calcutta High Court, in the case of Chunder Monee 
Choii'dhuravi w Sreemati Choivdhunnii (i), where it 
has been held tiiat the mere fact oi the julkur right of 
fishery being in another party does not take a case out 
of (Clause IV, Section 4^ Regulation XI of 1825. In a 
part of the judgment, Trevor & Campbell, JJ., said 
thus: — ‘‘\Vc must adhere to the facts found by the 
Judge, according to which finding the Ahar i'i a small 
and shallow river, the bed of which, without julkur 
right of fishery, has hitherto been considered to be pro- 
perty of the defendant. Now we have no hesitation in 
saying that the mere fact of the julkur right of fishery 
being in another party by no means takes the case out 
of clause 4 of section 4 of Regulation XI of 1825. The 
normal state of tilings, doubtless, is that 'ihe julkur 
should follow the bed of the river. It appears, lunvever, 
in Dinagepur, that an exceptional state of thingfs exists, 
but this does not interfere with the essential portion of 
the section, which is that, in small and shallow rivers, 
the beds of which are private property, churs thrown 
up belong to the proprietor of tile bed of the river,” 
See also the observations of Jackson, J., in the case of 
Dataram Nath Eshan Chunder {2\ 

Thus, in the opinion of the leah^ed Judges who 
decided the above case, essmtial po rtion^^ 6^ Clause 
<i) 4 Suth. VV. K. 54 (Civ). (2) II Sutb.^:^ 
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IV, Section 4 of Regulation XI of 1825 is the ownership 
of the bed which may have been heretofore recognized 
as the property of individuals. 

An attempt to account for the insertion of the words 
— “with the jalkar riglit of fishery” in Cl. IV, Sec. 4, at 
this distance of time is not a very feasible task. One of 
tile materials which the framers of the Regulation had 
before them as said before (see pp. 173- 174 ante), was 
the opinion given by the Hindu law-officers of the 
Sudder Court, In the opinion given by them, the 
following passage occurs : — “In alluvial lands unconnect- 
ed with one of the banks the right is with those who 
are entitled to the julkur.” (See p. 174 ante). The view 
of Hindu Law thus stated by the law-officers of the 
Sudder Court, who referred to the texts of Vrihaspati 
in support of their opinion, but did not quote them, 
might have induced the Legislature to think that 
according to Hindu Law the rigiit of julkuf determines 
the ownership of alluvial land unconnected with the 
banks. To this, it may be added that the framers of 
the Regulation, who were presumably persons trained 
in English law, possibly had in their mind the pre- 
sumption of the ownership of the soil connected with 
the grant of a several fishery under the law of England 
(see pp. 4*49-451 ante), which led them to suppose that 
the right of fishery was an essential condition to deter- 
mine the ownership of the sand-bank or chur in ismall 
and shallow rivers. 

It may be observed that in this country also 
the right of fishery in non-navigable rivers has been 
considered in some cases to be the best means of 
proving the possession and ownership of the bed, as 
has been held in*the case of Mohiny Mokun Das v* 
Krishna Kishore Dutt (i), but ex hypothesi the bed is 
to be presumed as heretofore recognized as property 

(i)T: L. K. 9 Cal. 80 s : 12 Cal. L. R. ,137* 
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of a particular individual, so the evidence of the fishery 
right to prove the ownership of the bed is superfluous. 
Thus, the right of julkur, in such a case, can not be 
regarded as an essential element in determining the 
ownership of any sand-bank or chur. , 

As to the expression “the jalkar right of fishery” 
inserted in Clause IV, Section 4, Regulation XI of 
1825, it may be further observed that “or” should be 
read after the word “jalkar,” otherwise the word “jalkar” 
would appear to be superfluous (i). 

^'Any sand bank or char that may be thrown 

up shall belong to the proprietor of the bed 

of the river** 

Sand-bank : — While speaking of the increment by 
alluvion it has been said that the accretion by alluvion 
should be such as is fit for cultivation or other useful 
purposes. Merely a sand-bank or strip of land which 
remains under water for one part of the year and is left 
dry in another part, is not an accretion within the 
meaning of the Regulation. (See p. 103 ante). Under 
Cl, IV, Sec. 4, no such distinction is to be made, as 
appears from the express use of the word “sand-bank” 
in that clause. 

Next, referring to the cases dealing with the rule 
declared by Cl. IV, Sec. 4, it may be observed that 
there are few reported cases on this point and they are 
briefly noticed below 

The provisions of Clause IV, Section 4, which are 
applicable to small and shallow rivers, have been applied 
to a canal connecting two rivers. In the case of Mhza 
Syfoollah v. Bhuttun (2), it has been held that, according 
to the provision of Clause IV, Sec. 4, the land forming 
the dry bed of a canal belonged to ijje^estate in which 
the canal itself was included. In the case of Daiaram 

(0 Markby, Lectures on Indian Law, 53 (note). 

(2) 10 Suth. W. R. 68 (Giv). 
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Nath V. Eshan Chunder Law {i\ Cl. IV, Sec, 4, was 
applied and it was held that land which accreted to an 
estate from the bed of an adjoining khal not being a 
canal but a river, belonged by law to the owner of the 
estate. 

In Ram Shiirn Shaha v. Bhote Kinkur (2) it has 
been held by the Calcutta High Court {per Phear & 
Jackson, JJ.) that before clause IV, Section 4, Regula- 
tion XI, can have the effect of depriving a party of the 
title given by Cl. I, Sec. 4, the opposite party must 
prove that the land in question was the bed of a small 
and shallow river which, with the julkur right of fishing 
over it, was recognized as the property of such opposite 
party. 

See also Rumjutt AH v. Maharam Ali (3) decided by 
the Calcutta High Court 

Distinction between Clauses I & IV The 

data which Clause 4 requires to be established before 
it can be applied to a particular case has been discussed 
before, (see p. 445 ante). The only thing that now 
remains for consideration is the nature of the principle 
that distinguishes Clause 4, from Clause i. In the First 
Clause, the ownership of the accretion is determined 
by the ownership of the riparian bank, whereas in the 
Fourth C^use, such title is determined by the owner- 
ship of the bed. While dealing with this distinction, in 
the case of Chunder Monee Chowdhrani v. Sreemuttee 
Chowdhrani (4), the Calcutta High Court has held that 
the rule laid down by Cl. IV, Sec. 4, is opposed to the 
doctrine laid down in Cl. I, Sec. 4, which enacts that in 
rivers not small and shallow, and the ownership of in- 
dividuals in the beds of which has not been recognized, 
but remains ill the public, churs thrown up are an in- 
crement to the t^nilre of the riparian owner to whose 

CO M Stith. W. R 116. ' (zy 14 Suth W. R. 268, 

(3) 3^ tnd, rasef5/40$. (4) 4 Suih, Rrj|4;(ei^ 
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land or estate it is annexed. ' In one case, the ownership 
of the bed of the river carries the right to the accretion 
with it ; in the other, riparian ownership does the same. 

Alluvion in Non-Navigable Rivers Clause 4, 
Section 4 lays down that, in small and shallow rivers, 
which are considered here as coming under the head of 
n0n?navigable rivers for all practical purposes, (see 
pp. 43a-r435 if sand-banks or churs, are thrown 

up, or any increments are annexed to the bank, they 
belong to the owner of the bed. In fact, it is 
obvious that in such cases the ownership of the bed 
carries the right of ownership, to the accretion to it 
as pointed out in the above case of Chunder Monee 
Chowdhrani (i). It has also been pointed out in that 
case that there is some distinction between the owner- 
ship of the banks of the public navigable river and of 
the banks of a non-navigable river, when the ownership 
of the banks and bed is not veste.l in the same person. 
In navigable rivers, where the bed is owned by the 
public, the right to all alluvial accretions to the bank 
follows the ownership of the bank, and in this view, the 
law- of accretions is regarded as a riparian right. But, in 
the case of a non-navigable river, where the bed is 
owned by private individuals (see pp. 428-432 ante) the 
right to alluvial accretions follows the ownership of the 
bed, and therefore, in such cases, the law of accretions 
will not be, strictly speaking, a riparian right (2)* But, in 
those cases, where the ownership of the bed follows the 
ownership of the bank in non-navigable rivers, according 
to the doctrine of ad medium filum aquce^ the right of ac- 
cretion may be considered a riparian right (see pp. 53-54 
But this would, however, be a far-fetched consi- 
deration. Consequently, it can be maintained that, 
strictly speaking, the law of accr&twtis as understobd 
within ' the meaning of Cl. I, Sec. 4, does not obtain m 

(1) 4 SiSthi W. R, 54 (2) See p. 448 r!;prd. & 
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noil-navigable rivers. This view may be supported 
by what has been laid down by the Court of Sudder 
Dewany in the cai^e of Miulvet Waked Alee v. Syed 
Mozuffer All (r), namely, that Clause i. Section IV, 
Regulation XI of 1825, applies only to navigable rivers. 
(See pp. 264-265 ante). The view taken above has 
also been held by the Calcutta High Court, in the 
case of Ramjan Alt v. A/akaram Alt (2), where it 
has been held that when a small and shallow river 
(such as tlie Gomti in that case) dries up or recedes, 
the subordinate T alukdar can not claim the land thus 
formed as an accretion to his Taluk but it is the property 
of the zemindar to whose estate the river belongs, and 
that there can be no accretion of the private land of the 
zemindar which forms the bed of a small and shallow 
river. 

But the recent decision of the Calcutta High Court, 
in the case of Gobi^^d Hata v. Krista Podo (3) throws 
some doubt upon the position maintained above. That 
decision seems to lay down that the law of accretions 
would apply to non-navigable rivers entitling a tenant to 
accretions to his tenancy, forming a chtrr in a small and 
shallow river appertaining to the estate of the zemindar. 
This view is apparently opposed to the principle upon 
which the^law of accretions is founded : see under “Per- 
sons not entitled to Accretions," (pp. 265-268 ante). It 
also conflicts with the current of authorities which have 
been cited just above. Further it seems difficult to un- 
derstand the application of the doctrine laid down by the 
Full Bench decision, in the case of Gourhari Kdibdrtd 
V. Bhola Kaibdrto (4), to the facts of that case. In 
the Full Bench case, the question was whether a tenatit ' 
with the tight of occupancy ^ w be entitled 
accretion to ; ■ hi u nder Ci. 1 , Sec: 4v ■ the^ 

(i)' ■ ; (at) . aSrind - 
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no question of the river being a non-navigable one. 
In the present case, there was a finding by the Lower 
Appellate Court that the river was a non-navigable one, 
the beds of which appertained to the estate of the plain- 
tiff, and the question involved was, whether the plaintiff 
as owner of the estate was entitled to it under Cl. IV. 
Sec. 4. The decision in the above case of Gohtnd Hat a 
appears to have been greatly influenced by the use of 
the word ''‘(>rcvisions" in Cl. IV, Sec. 4, which seems not 
to have been taken in the sense of "provhos" (see pp. 
485-486 post). 

‘‘As hitherto” By the insertion of the expression 
— “as hitherto,” in Cl. IV, Sec. 4, “established usage” in 
regard to a chur newly thrown up in small rivers has 
been referred to. The opinion given by the law-officers 
of the Sudder Court which has been quoted before (see 
pp. 173 & 174 ante\ does not seem to have mentioned 
anything in particular with reference to sand-banks in 
small and shallow rivers. But a mention of “established 
usage” will be found in Harington\s Analysis of the 
Laws and Regulation of Bengal, where the learned 
author, in a part of the foot-notes at page 252, Vol. IF, 
relating to established usage in Bengal, said as fol- 
lows: -“In small rivers, belonging to individuals, the 
right to a chur newly thrown up would of course vest in 
the proprietor of the bed of the river where the chur is 
formed.” (See op. 396-397 ante). It would thus be 
apparent that Mr. J. H. Harington, a Judge of the 
Sudder Court who had a hand in the drafting of the 
Regulation, was thinking of an established usage in 
Bengal in regard to the ownership of a chur thrown up 
in small rivers, according to which the chur in such a 
riycir becomes the property of the owner of the bed. 

“Subjeot to the provisions .int* the first olause 
; of the present section —This portion of the 
Fourth Clause, of Section 4, Regulation XI of 1825, deals 



s. 4, CL. IV.] • SUBJECT TO THE PROVISIONS OF CL. I. 485 

with the assessment of revenue by Government upon “Provisions” 
ehurs thrown up in small and shallow rivers. The Jead^as^ 
use of the word “ provisions in the above passage 
appears to be misleading, as it would seem to refer to 
the substantive portion of the First Clause of Section 4, 
which declares the law relating to lands gained by 
gradual accession from the recess of a river or the sea, 
and not to the provisos of that clause. In fact, an argu- 
ment like that was advanced in the case of Mirza 
Syfoollah v. Bhuttun (il, which was decided according 
to the rule laid down in Clause IV, Sec. 4. In over 
ruling this contention, Glover, J., said thus ; ** The 
special appellant’s vakil wishes to construe the last 
words of this, viz., * subject to the provisions stated 
in the 1st clause of the present section * as meaning that 
such lands belong to the estate to which they join ; 
but it is clear from reading the latter part of the 
section in question in conjunction with clause 4, that 
these words do not appl}' to the formation or position 
of the newly-accreted lands, but to the owner’s right in 
them, in relation to the Government, after they are 
formed ; in fact, any other explanation would result in 
the contradiction that clause 4, section 4 of the Regula- 
tion, would in one and the same sentence declare that 
the owner^ of the bed of a shallow river had right to all 
sands-banks arid churs thrown up in it, and that the 
same sand-banks and churs belonged, not to him, but to 
the riparian proprietor to whose estate they were joined,” 

In this connection the distinction between Clauses I & 

IV, discussed before, may be referred to, (see p. 481 
ante). 

The distlnctipn between the two clauses set forth 
above establishes tbat the above portion of Clause IVj 
relates only to assessment of revenue, and can, therefore, 
be taken to mean the the First Clause of 

(I) to Soth^ n. 
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Section 4. In this view, it would be proper to read the 
word “provisions” as “provisos” to make the sense clear. 
See also Ramjan Ali v. Maharam AH Khondkar (1). 

Now, referring to the rule of assessment of revenue, 
a question may arise, how can the chur in small and 
shallow rivers which for all practical purposes mean 
non-navigable rivers (see pp. 432-435 ante) be the subject 
of re-assessment of revenue ? It can be said that the 
chan thrown up in non-navigable rivers formed after the 
date of the Permanent Settlement in a permanently 
settled estate cannot be a subject of re-assessment 
of revenue as would follow from the principle laid 
down by their Lordships of the Judicial Committee, 
in the case of The Secretary of State f')r India v. 
Fahamidannissa Begum (2 , (see also pp. 439-441). But, 
in consideration of the view, that has been taken before 
namely, that the rivers referred to within the meaning 
of clause IV, Sec. 4, are non-navigable rivers which have 
been existing or which are presumed to have been 
existing since the time of the perpetual settlement 
between two estates, it may be said that this question 
would not arise. (See pp. 441-442 ante), 

, Encroaohment on the banks by Private 
Streams : — The meaning of the word “encroachment” 
under Regulation XI of 1825 has been disfcussed pre- 
viously under that head (see pp. 131-138 ante). It is 
proposed to discuss here what legal consequences would 
follow when a non-navigable river or any other private 
stream flowing between two estates encroaches on its 
banks. When such a river flows through the estate of 
a single proprietor, encroachment on its banks by the 
river raises a question which is very sirnple to answer, 
because every part of the estate is ^the land of that pro- 
prietor, whether covered by water or not. But^ when such 
. a river flows bet vveen two estates, iatricatei questions of 
(i) 26 Ind. cases 406. (2) 1. L, R. 17 590 (602 



s. 4 ,cl.iv] . ‘‘encroachments** by private streams. 4^7 

law may arise. The ordinary presumption of the law 
is that the riparian owner on each side is entitled to the 
river ad mtdium filum aquas and the right of fishery in 
such a river is also regulated by the same presumption. 
(See pp. 446 & 457 ante). Now, it the river encroaches 
upon one side and recedes from the other, how would the 
ownership of the river be adjudicated ? The reply would 
apparently be that the point would be decided by the 
ownership of the soil under the water. If the river by 
a change of its course flows entirely upon the land of 
one of the opposite riparian owners, such owners will be 
entitle to the 16 annas of the river with the right of 
fishery therein. This view is supported by the decision 
in the case of Narendra Chandra Lahtri w Nripendra 
Chandra Lahtft{i)i seepp. 474-76 ante. It would be 
immaterial as that decision points out to inquire whether 
such encroachment be sudden or j^raduai. If by en- 
croachment on one side, the river-bed is shifted and 
covers by one-fourth of it, the land of the riparian owner 
on that side, then the 12 annas share of the bed would 
belong to the owner on the side encroached upon, and 
tlie remaining four annas of the bed would be the proper- 
ty of the owner of the opposite bank. This, at any rate, 
seems to follow from the principle held applicable to the 

above case. Hut the decision in the case of Gobind 

% 

Chunder Saha v. Khaja Abdul Gi 4 nnee (2) would seem 
to lay cl^>wn a contrary view. If the river in that case 
was a navigable one, that decision, then, would not affect 
the position maintained above. 

It would thus appear that the distinction in the 
legal consequences between “encroachments’* (by a river) 
effected suddenly and by imperceptible degrees^ which 
prevails in the law of England, has not been uniformly 
followed in this country, (See pp. 131-38 & 340-46 ante). 

(O 4 Cal. U J- SiT io Cal. W. N. (a) 6 SqtK. W. It (Civ.) 
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ALLUVION AND DILUVION. 

SECTION 4, Clause Fifth. 


4. Fifth. — In all other cases, namely, in all cases of 

claims and disputes respecting land "ained 

Disputes relative , ti • * r • 

lands gained by alluvion by alluvioii or by dercHction of a river or 

or by dereliction not 1 . t • - 11 • 1 1 

provided for by Reguia- the sea, which are not specihcally provided 
for by the rules contained in this Regula- 
tion, the Courts of Justice, in deciding upon such claims 
and disputes, shall be guided by the best evidence they 
may be able to obtain of established local usage, if there be 
any applicable to the case, or, if not, by general principles 
of equity and justice. 

Kxhanstive The defects of the Regulation have been pointed out 

enumeration t r / o . * i « . . 

of the nature before (see pp & 4 anle). It would .seem that the 

govern^^by*^ framers of the Re<^ulation intended to remedy those de- 

Cl. V, is not fects h\' enact ingf the above c’au.se. This clau.se beejins 

practicable. , ^ 

with the vvord.s : — “In all other cases,” “respecting land 
gained by alluvion or by dereliction.” It does not mention 
distinctly what are those ca.ses, which are to be decided 
by the provisions of Cl. V. Some idea of the nature of 
the cases to be governed by Cl. V, has been indicated 
by the addition of the words — “respecting land gained 
by alluvion or by dereliction.” So, the scope of enquiry 
into the nature of the cases to be governed by this clau.se 
would .seem to be apparently limited to claims and dis- 
putes respecting land gained by alluvion or b}'^ dereliction 
of a river or the sea. But, how far this limited application 
of that clause has been strictly observed by our judiciary 
will be apparent from the topics which are discussed 
below. To attempt to give an exhaustive list of “cases 
of claims and disputes respecting land gained by aUu^ 
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or by clt^^reliction,” which are to be governed by the 
<:jeneral princi|>les of equit)* and justice as declared by 
( 1 . Sec. 4, would evidently be futile. Complications of 
physical facts, which properly belong to the .subject of the 
law of alluvion and diluvion, may be of such a nature 
as has not been hitherto contemplated. It woutd seem 
that the framers of the Regulation felt this difficulty and 
after providing rules for specific cases, as stated in the 
preceding sections, which happen commonly in this 
country, they left the remaining cases of alluvion, dere- 
and to be dealt with by the judi- 

ciary according to the general principles of equity, and 
justice. It is, tlierefore, proposed to discuss here tho.se 
Cfuses which have actually arisen for tlie decision of the 
Courts of Justice by applying the general principles of 
equity and justice as declared by Cl. V, Section 4. 
Foremost among them, would seem to be the cases re- 
lating to Reformations on original .sites. 

Reformation on original site :~Under tiie head 
of '‘Alluvion, vertical and longitudinal,” (see. pp. lot & 
102 ante) it has been said that churs thrown up in large 
navigable rivers are nothing but vertical accretions to 
the bed of such rivers, and that, in cases, in which .such 
an increment is vertically annexed to the original site, 
it is cajled what is meant by reformation /';/ situ. 
When land is formed upon an old site which can be 
identified a.s having belonged to a particular owner, 
such reformed lands are called reformations on the old 
site. Rules relating to accretions which h.ave been dis- 
cussed before, are subject to one exceptiouv namely, 
that they would not apply to the case where the ac- 
cretion can be clearly recogni/.ed as having been formed 
bn the site which fornierly belonged to a known 
prietbr. This dottrine is hpthing but an extended ap- 
plicatign of the discussed 

under the 
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Alluvion. ” (See pp. 265 ante,). Claims and disputes 
relating to reformations on original sites have led to the 
passing of decisions which illustrate the applicability 
of the provisions laid down by Clause V'. 

Former law relating to Reformation in 
situ : — Previous to the decision of theit Lordships of 
the Judicial Committee of the Privy Council in the case 
of Lopez V, Muddun Afohiin T ha ku r law relat- 

ing to the reforination ">11 an old site was in an unsettled 
slate in this country. In fact, there was a divergence of 
judicial opinion on the point, as will be apparent from 
the cases which are briefly discussed below. The 
theories of law upon which the difference of opinion 
arose, related to the difference of views as to the question 
whether the site after dilnviation could be regarded as 
the property of its original owner, and whether the 
right to longitudinal accretions vv »s to prev'ail over the 
right to vertical accretions. 

In an earliest case, namely, that of Baboo Gooman 
Bhunjan v. Mahiraja Moh ssur Buksh{2j, the land of 
a permanently settled mehal, which had been carried 
away b\' a river, was claimed by the plaintiff as the 
owner of the mehal, after its rer(.)nnation under the 
provisions of Cl. 11 , Sec. 4. The defendant opposed 
the claim, setting up a title to the disputed land under 
the provisions of Cl. I, Sec. 4. The Judge of the 
Court below dismissed the suit, holding that tire newly 
formed lands must be considered an increment to the 
estate of the defendant. The Court of Sudder Dewany, 
in affirming this decision, said : “VVe think, with re- 
ference to Clause I, Section IV, Regulation XI of 1825, 
that the Judge's decision is correct. It is allowed that 
the village Khuneeka was washed away entirely, and 
gradually reformed. This .state of* things brings the 

(i) 13 MoOil. A. 467 : 5 Beng. L, K. 531 : 14 Suth. W R. (P.C*) I 
(3) <1854) Sud. D. U. 49 
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case under thj above clause. Clause 2 of the above 
Section has no relevance to the case, as land, reformed 
as this, has lost its identity, and is incapable of recog- 
niiion.” In that case on behalf of the appellant it was 
argued that Cl. II of Section 4 would apply as the land 
in dispute formed upon the very site which was occupied 
by the dilnviated mehal and it does not appear that any 
argument relying upon the general principles of equity 
and justice as laid down by Clause V, Section 4, was even 
advanced on behalf of the appellant. Hut, eight years 
alter, in the case of Rama Nath To<fore v. Chunder 
Narain Choivdhiiry 1), the Calcutta High Coutt {per 
Peacock, C. J., Ha3’ley and Kemp, JJ.) laid down thus : 
“The principle is that, where the accretion can he clearly 
recognised as having been reformed on that which 
formerly belonged to a known proprietor, it shall re- 
main the property of the original owner. Thi^ is 
founded on general principles of equity and justice, 
which are the principles recognized the 5th clause. 
We think clause i, section 4, applies only to cases of 
land gained, that is to say, formed upon a site which 
c.i'i not bi recognized as that of an)' former proprie- 
tor.” Next, in the case of Kir tee Narain Choivdhury 
V. Protap Ghunder Bitrooah, (2) Campbell, J., dissenting 
from Haj'ley, J. said thus : “I think that, so long as the 
whole of the useful .soil is not actiiall)' washed away by 
the streaftn, so long as the deep stream has not passed 
over the site in the manner that we every day see, if 
notwithstanding a partial submergence and washing 
away of the very surface soil, there still remains available 
for cultivation and use, the original soil or part of it, 
then the original proprietor may resume pos.se.ssion of 
it. Notwithstanding a flooding and temporary sufa- 
mergence, it may be identifled by stems of trees, re- 

(1) t Marsh, 13^ * Sulh W, R, Spedal No, 45, 

(a) Ibid, p, f29i 
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inains of buildings, and other surface-marks, showing 
that the original soil still remains. Rut, when the whole 
of the soil used by man for cultvation has been washed 
away, and new soil is afterwards reformed on the 
same site, then the new land belongs to the proprietor 
on that side of the river on which the new soil is thrown 
up, and can not be claimed by the proprietor on the 
other side, who lost his land by the abrasion of tlie 
river. When the whole of the useful upper soil is gone, 
the mere fact that the site is geographically the same, 
and that the sub-soil in the bowels of the earth may still 
be the same, will not enable him to follow and re-claim 
the new land.” 

A Division Bench of the Calcutta High Court differ- 
ing from the view laid down in the above case of Rama- 
nath Tagore^ referred the point for a decision by a Full 
Bench, in the case of Kattimonee Dosste v. Ranee 
Monmohinee Dahee (c\ Fhe learned Judges constitut- 
ing tlie Full Bench, expressed tlieir opinion on the 
point in the following terms : — “The law recognizes no 
right of property in a mere site, nor any such mode 
of acquisition as that which would confer on the 
proprietor of an old estate (every particle of which 
ma}^ have long ago disappeared or passed away) the 
ownership of land since formed on that s<ite, however 
clearly the identity of the site may be established. It 
is only where the original owner retains his property in 
land on his old site that he can lay claim to the surface 
where it re-appears alx)ve the water ; and his title to 
this is not necessarily by accretion (because; he will be 
equally the owner, whether the land is exposed by a 
sudden recess of the river, or by a gradual deposit of 
soil on its surface), but by virtue of his old ownership 
remaining undisturbed.” 

(1) 3 Suth. W. K. 51 tCiv.) : Beog. L. R. Sup. Vol. 353 
2 Sevestre 88g. 
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The passage, quoted above, contained tlve summary of 
the law which the Full Bench, in that case, intended to 
lay down. Mere identity of the site, as the Full Bench 
meant to say, itself would not be sufficient to defeat or 
prevent the right by accretion, which the law gives to 
adjacent owners, tlie claimant is required to prove some 
continuing right of property in the remant ; it is not 
enough for him to rely merely on the identity of site. If 
he can not show any assertion of ownership, such as the 
condition of tlie property admits of, for a great number 
of years, it may be fairly concluded that he has relin- 
quished all right and claim to the remnant of what 
once belonged to him. 

The rules of law that could bi deduced from tlie above 
decision of the Full Bench were the folio wi ng -.—first, 
merely the identity of the site would not be sufficient to 
defeat the claim of right of accretion, and secondly y the 
decision in the case of Romanath Tagore would apply 
to the case of a still continuing ownerslvi|) in land which 
has disappeared by submergence beneath the surface 
of water. The first rule deducible from the Full 
Bench decision was followed in the cases of Kalee Manee 
Debia v. The Collector of M ymensi^gh (V) \ Naroinee 
Burma nee v. Tarince Churn Singh (2) ; Kaz^'e Toraboo- 
ddeen v. Sham Kant B inerjee (3) ; Gobindnath v, Nobo 
Coomar (4); Xfohiru Mohun Doss v. yug^robundoo Bose 
(5) ; Thonyis Lynn w j. J. 6 iay{C)\ Rashmonee Dassee 
V. Bhubonaih Bhattacharjec (7). 

Next, turning to the second ride deducible from the 
above Full Bench, it would seem that in laying down 
that view the Full Bench followed the decision of their 
Lordships of the Judicial Committee of the Privy Coun* 

(i) 5 Suth. W. R. 55; (2) 6 Suth. W, R, 40. 

(3) I hid. 249. (4) 8 Suth. W. R; 20$. 

(5) 9 Sttthf/ w, Rr 3 ^ (6y 11 R^r^^ 

<7) 12 Syth. W; Rv 252. 
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cM, in the case of Mussamat Imam Bandi v. Ilur^obind 
( I ), as would appear from the following passage 
of the judgrlient of the Full Bench : - “ The ownership 
of land is not ordinarily lost because the land itself 
may be submerged or inundated. The CRie of Mussamat 
hnam Bandi v. llurgovind Ghose (4 Moor’s, Indian Ap- 
peals, p. 403) is a striking illustration of this,” In the case 
of Musst, imam Bundt\ which has been discussed before 
(see p, 134 ante) frequent changes by submergence and 
re-appearance of the land in dispute were not deemed 
sufficient to affect the question of title to such land. 
Ihns, it is obvious that the Full Bench decision drew 
out a distinction between a case, where only the surface 
stratum is carried away by the river leaving marks of 
apparent identity to prove continuing right cf property, 
and a case, where every particle of the original land is 
washed away leaving only bare identical site (see also 
the view of Campbell J., in the case of Kir tee N a rain 
(-howdhury at p. 491 ante). The distinction thus drawn 
out by the Full Bench was noticed in the case of Afaha^- 
raner Indurjeet v. Mohunt Jumna Dass (2) where 
the right of the original proprietor to the reformed land 
was affirmed. How/ar the distinction is tenable on prin- 
ciple will be discussed under the head of the “Pre.sent 
Law relating to Reformation in situ'' (See p 495 post). 

Another view relating to the distinction between a 
case where land is gained by the gradual recession of a 
river and where land reformed on an original sitCj has 
been adopted in the case of Henry Mastyk v. J. F. 
Hedger (3). In that case, Steer and Levinge, JJ., have 
held that on the true construction of Regulation XI of 
1825, lands gained by the gradual recession of a 
river, and added by the operation of the nature to the 
tenure of A, must be held to be 'the property of A, 

(1) 4 Moo. L A. 403 (seep, 13 shA). 

(3) 14 Snth. W. K. 1O4. (3) (1864) .Siilhi W. R. (Gap. No.y jpO. 
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although it be also established by evidence that the 
land has reformed on a site which was formerly part of 
the property of B. If it should be proved on the 
evidence that the river flowed over the original site, 
and, receding, left the new formation, and a fordable 
channel between it, and B’s property, B would be entitled 
to retake possession of the newly formed land on the 
old site, and he is not to be deprived of it now, because 
the river should be either fordable on tVs side, or has 
become wholly dried up. 

Present Law relating to Reformation in situ:— 

It is apparent from the decisions which have been 
noticed above that the law of reformation on an original 
site was in an utisettled state in this country prior to 
the decison of the Privy Council, in the case of Lopez v. 
Muddun Mohun (l). It is not of such importance to 
review at a great length the previous decisions except 
for the purpose of showing what were the cases over- 
ruled by the change of the law. It is obvious from 
what has been .said before that some of the cases, to 
which reference has been made previously, had a clear 
tendency towards the view ultimately affirmed by the 
Privy Council, and others entertained a contrary opinion, 
but in none of them, the authority of the decision of the 
Privy Council, in Musst, Imam Bandi v. Hurgobind 
Ghosa (2) passed in 1848, was given effect to, to its proper 
extent. ‘To this alone, the uncertainty or rather the 
inconsistency of the law on the subject, which prevailed 
in the country, can fairly be attributed. This view 
may be supported by the following observations of their 
Lordships of the Judicial Committee of the Privy Council, 
in the case of Rani Sarat Sundari Debya v. Soorjya 
Kant AcAar/yd (i\ where relating to the confusion of 

^ ' t , . ' . . ^ ^ 

(1) 13 Moo. 1 . Ai 467: s Beng. L. R. 521: 14 Suth, W, R. (P, C) ir, 

(2) 4 Moo. 1 . A. 463 : 7 Suth. W. R. 67 (P. C.) 

(3) 25 Suth.. W/R.- 242. 

. 22 . 
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law in India on th« subject under consideration, they 
said : — “It is well known that, as to that general law, (of 
reformation on an original site) there has teen some 
doubt and confusion in the Courts of India ; and that, 
notwithstanding the deci.sion of this Board in. this case of 
Musst, /math Bandi v. fiur^obind Ghose^ 4th Moore^s 
I. A. 403, the Indian decisions have been conflicting 
upon the point, the right principle having been laid 
down by a Full Bench of the High Court presided over 
by Sir Barnes Peacock, although subsequently disafiii'm- 
ed by another Full Bench of the same Court. Until 
tte law was finally set right by this Committee, it can 
not be said to have been well settled in the Court.s 
of India, and there are traces of this uncertainty and 
confusion in the earlier proceedings set out in the pre- 
sent record.’* 

Now, referring to the decision of the Privy Council 
ill the case of Felix Lopez^ it may be affirmed at the out- 
set that some important principles of the rules declared 
by the Regulation have been enunciated by their 
Lordships of the Judicial Committee in the judgment 
of that case. The rules of law relating to accretions 
laid down by their Lord.ships have been discussed before 
in their proper place. (See pp. 266-267). It only remains 
to consider what has been said in that decision regard- 
ing the Uw of reformation in ^itu. The facts of the case 
of Lopez V. Muddun Mohan Thakoor (i) were stiortly as 
follows: — Felix Lopez, the plaintiff was proprietor 
of a very considerable estate on the banks of the 
Ganges. By reason of the continued encroachment of 
that river, it was wholly submerged, and the surface 
soil, the culturable soil was wholly washed away. After 
the lapse of some years and after one temporary reces- 
sion and re encroachment, the watd'r ultimately retired, 
^ and tile land left bare became subseqiientily Irard 
■ (1) 13 Moo. J.- A. 467. ' ■ ' ■ ■ 
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soil, and fehus reformed on its original site. The plaiatifi 
said ; — “This was my property. The Ganges which 
swallowed it had again yielded it up and I claim my 
property, which having been buried and lost to sight has 
again re-appeared.” The defendant opposed the claim 
by saying that the land in dispute was an accretion to 
his estate under Clause I, Sec. 4 of the Regulation. The 
Principal Sudder Amin decreed the claim of the plaintiff 
but in appeal the High Court of Calcutta reversed' the 
decree. Against this decision, there was an appeal to 
the Privy Council which restored the decree of the 
Court of the Principal Sudder Amin. The judgment 
of the Privy Council was delivered by Lord Justice 
James, who, while discussing Clause I, Sec. 4 of the 
Regulation, said thus ; — “It is to be observed, however, 
that that clause refers simply to cases of gain, of acquisi- 
tion by means of gradual accession. There are no words 
which imply the confiscation or destruction of any 
private person’s property whatever. If a Regulatioti is 
to be construed as taking away anybody’s property, that 
intention to take away, ought to be expressed in very 
plain words, or be made out by very plain and necessary 
implication. The plaintiff here says— ‘I had the pro- 
perty. It was my property before it was covered by the 
Ganges. ,It remained my property -after it was sub- 
merged by the Ganges. There was nothing in that 
state of things that took it from me and gave it to 4:be 
Government. When it emerged there was nothing that 
took it from me and gave it to any other person.’ And 
in answer to such a claim it would certainly seem ttiat 
something more than mere reference to the acqqfsition 
of land by fhcrement, by alluvioii, or by what ^thev tertas 
may be used, would be required in order, to enable, the 
owner of one propsfty to take property which h&d been 
leg^M^y ■ye«teddfn.;another,*V ■ ir,. 

“And on the very^^^ 
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Lordship continued “if the ownership of the submerged 
site remained as it was (and there seems nothing to take 
it away,) it is difficult to see why a deposit of alluvion 
directly upon it is not at least as much an accretion and 
annexation vertically to the site as it would be an ac- 
cretion and annexation longitudinally to the river 
frontage of the adjoining property/’ 

•‘If we had then to consider the question for the 
first time, we should have come to the conclusion that 
the 4th section did not govern the case, and that the 
question would have to be determined by the general 
principles of equity, to which all cases not in terms 
provided for referred by the 5th section. Those princi- 
ples would not give the plaintiff’s property to the de- 
fendant. But the question is not raised for the first 
time. The very point came for consideration in india 
before a Court comprising Sir Barnes Peacock, Mr. 
Ju.stice Bayley and Mr. Justice Kemp ; and after full 
consideration, it was decided that lands washed away 
and afterwards reformed on an old site, which could be 
clearly recognized, are not lands gained within the 
meaning of section 4, Regulation XI of 1825, vrsf., they 
<Io not become the property of the adjoining owner, but 
remain the property of the original owner.** 

“And the same point arose*’ his Lordship further 
added “in a case in this Court of Mussumat /mam 
Bandi v, Hurgobind Ghose reported in 4 Moore’s Ind. 
App. Cases, 403. It is there said — -‘The whole of the 
District adjoining the land in dispute, as well as that land 
Itself, is flat, and very liable to be covered or washed 
away by the waters of the Ganges, which river fre- , 
quently changes its channel. The land in dispute was 
inundated about the 1787 ; it remained covered with 
water till about 1801, then became partly dry, until, in 
the year 1814, it was again inundated. After this period" 
it once again re-appeared above the surface of vvater^ ah^^ 
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by the year 1820, it became very valuable land.’ This 
is a State of things very singularly like what has occurred 
in this case.” 

“In that case it was held as follows : — ‘ The question 
then is, to whom did this land belong before the inun- 
dation ? Whoever was the owner then remained the 
owner while it was covered with water, and after it 
became dry ” 

“This authority appears to their Lordships con- 
clusive in the prCvSent case.” 

It would now be obvious from the above passages 
from the judgment in Lopez's case, that the doctrine 
laid down by the Privy Council previously in the case of 
Mussummat Imam Bandi was re-affirmed in 1870, and 
that the decision of the Calcutta High Court in the 
case of Ramanath Tagore v. Chunder Narain Choiv-^ 
dhury Marsh. 136 : Suth. W. R. Sp. No. 45), which 
was overruled by the Full Bench decision in the case of 
Katteemonee Dassi v. Rani Monomohini Debee (3 Suth. 
W. R. 51), was approved by the Judicial Committee as 
laying clown the correct law. 

With regard to the distinction drawn by the Full Bench 
in the above case of Katteemonee Dassiy between surface 
and sitCy Lord Justice James observed as follows : — “In 
a subsequyent case, however, Katteemonee Dassi v. Mono- 
mohini Debee (3 W. R. p. 51, 26th May 1865) it was held 

, that all gradual accessions from the recess of a river 

or the sea are an increment to the estate to which they 
are annexed without regard to the site of the increment, 
and a distinction was taken between the two cases : and 
it 9eems to have been considered that the former case 
did not apply to any case where the property was to 
be considered ais wholly lost and absorbed, and no part 
of the surface reSnaihed capable of identification ; 
where there was a complete diliiviation of hsahle land, 
and wtKing but left at the bottom of the 
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river. Their Lordsliips, however, are unable to assent 
to any such di.stinction between surface and site. The 
site is tlie property, and the law knows no difference 
between a site covered by water and a site covered 
by crops, provided the ownership of the site be as- 
certained.” 

To prevent a wrong application or an improper ex- 
tension of the law laid down in the above decision, to 
a case of abandonment or relinquishment of the owner- 
ship of the site, Lord Justice James further added 
thus : — “Their Lordships, however, desire it to be 
understood that they do not hold that property ab- 
sorbed by a sea or a river is, under all circumstances, 
and after any lapse of time, to be recovered by the 
old owner. It may well be that it may have been so 
completely abandoned as to merge again, like any other 
derelict land, into the public domain, as part of the sea 
or river of the State, and so liable to the written law as 
to accretion and annexation.” 

As a result of the decision in the above case of Felix 
Lopez, two rules relating to reformation in situ, can 
be taken to have been established, and they may be 
stated thus : — 

(I) . Land washed away and afterwards reformed 
on an old ascertained site is the property' of the 
original owner. 

(II) A site completely abandoned merges again into 
the public domain and land reformed upon such site is 
subject to the general law of alluvion. 

I. Land washed away and afterwards re* 
formed on an old ascertained site is the pro* 
perty of the original owner This proposition of 
law, formulated in the above case of Fehx Lopez iw 
has been followed uniformly in all caVjes arising in India 
after that date* as will be apparent from 
which are briefly mentioned below 
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In the case of Dwarkanath Roy v. Dinobundhoo 
Sin^h (r), the suit was pending in the Courts below, when 
the judgment in LoPez v. hfuddun Mohun n3 Moo. 
I. A. 467) was delivered and had not been published in 
this country ; and the decisions of the Courts were there- 
fore in conformity with the farmer law. In Special 
Appeal to the High Court, the decree of the Court of 
Appeal below was nioclified in accordance with the rule 
laid down in Lopiz's case. 

In Baboo Puhlwan Singh v. Makar ajeh Moheshur 
Buksh (2), their Lordships of the Judicial Committee, 
while discussing the second point involved in that case, 
approved the doctrine laid down in Lopes ^ case. 

In the case of Nogender Chunder Ghose v. Maho^ned 
Rsoff which was a suit in respect of a portion of 
chtir land thrown up by a navigable and tidal river, the 
plaintiffs-appellants who were seeking to disturb the 
defendants-respondents' possession of nearly seven 
years, claimed the land as, and proved it to be, a reforma- 
tion on a site identified with that of lands originally 
included in their zemindary, and afterwards swept away 
by the river. They were held by the Privy Council to have 
a better title to it than the respondents who claimed it 
as an accretion to their settled chur^ but failed to prove 
that it wa,s such a gradual and imperceptible accretion 
or incrementum latens as the Civil Law contemplates. 

In this case, the doctrine laid down in Lopezes case 
was challenged before the Privy Council as being in 
conflict with the decision of that Board in the case of 
Eckowi ie Sing v. Heera Lall Seal (12 Mop. I. A. 136). 
Their Lordships after reviwing the law of alluvion which 
obtains ill Bengal, re-affirmed the view expressed in the 
case of Lop^ez yi Muddun Mohun. 

vO IS Sixths W* R* 461; 

(2) 16 W. R, (L M 5 i ^ Beng. L, R. 150, 

(3) 10 B^og, L. R. 4^ ; 18 >Sut)i, W> R, 1 13. = 


Cases dealing 
with the law 
of reformation 
generally. 
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In the case of Htirsuhai Sinfrh v. Syttd Loot/ Alt 
the proposition of law laid down in Lopeses case was 
applied to land which was submerged and subsequently 
reformed, and could be identified as having formed part 
of a particular estate. It does not appear that this was 
a case of reformation in and it has therefore been 

discussed under CL II, Sec. 4. (See pp. 342-343 antel) 

In the case of Rani Sarat Sunday z Oebya v. Soorfya 
Kant Achariya (2), the Privy Council discussed the con- 
fusion and conflict of opinion which prevailed in the 
Courts of India in relation to the law of reformations on 
an original site, and followed the principle laid down 
by that Board in the case of Felix Lopes. 

In Rad ha Pros ad Sittgh v. Ram Coomar Sin^h (3- 
the doctrine formulated in Lopeses case was re-affirmed 
by the Privy Council, although it was distinguished 
with reference to the facts of that case. 

In the case of Rani Hemanta Kumar i v. 1 he Scare* 
tary of State (4), the plaintiff claimed the lands in dis- 
pute as leforination on the diluviated site of her perma- 
nently settled estate of pergunnah Luskarpur, and suc- 
ceeded in proving that the said lands were on the 
original site of the said estate, as it existed at the time of 
the Permanent Settlement. The Subordinate Judge was 
of opinion that the plaintiff had very salisfactoiily made 
out that the disputed lands were on the original site of 
the diluviated permanently settled estate. • But, on 
appeal to the High Court of Calcutta, it was held 
that this was not sufficient to entitle the plaintiff to 
obtain a decree because the pergunnah was partitioned 
in 1839 and different mouzahs or parts of mouzahs fell 
to the shares of the different co-sharers, and that ac- 
cordingly, the parties went to trial not upon the broad 

<i) L. R. 2 I. A. 28 : 23 Suth. W. R. 8 ; 14 Benpr. L. R. 268* 

(2) *5 Suth W. U. 242. (3) I. L R. 3 Cal. 796. 

(4) 3 Cal. L. J. 5^* 
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i$suey ^liethef the 4^ lands* were reformation on 

the original site of the pergunnah, but upon the nar- 

rower issue, whether they were reformation on the ori* ' 

ginal site of certain specified tarafs and that it lay ^ 

upon the plaintifT to make out the affirmation of that 

issue. On appeal to the Privy Gouncil, their Lordships 

reversed the decision of the High Court and held that 

the failure of the plaintiff to identify the sites of those 

tarafs should not be regarded as fatal to her case. The 

defendant in his written statement did not- traverse the 


allegation of the plaintiff’s title to be a co sharer of 
the estate and did not mention the alleged partition and 
no issue was directed either to the^ plaintiffs title or to 
the partition^ The plaintiff should be treated as having 
prima facie as co-sharer in every part of the 
permanently settled estate of Luskarpur which was not 
shown to have been alienated and no weight should be 
attached to a suggestion not made in the Court of first 
instance, where it might have been explained and met 
by evidence. 

In the case of Arun Chandra Singh v, Kamini 
(i), the Privy Council re-affirmed the doctrine 
that land reformed on an original site was not land 
gained within section 4 of the Bengal Alluvion and 
Diluvion Regulation. See also Rani Hemanta Kkmari 
V, Maharajah Jagadindra Nath (2), and Haradas 
Acharjya'Vi. The Secretary of 

The caseSj cited above, establish the general prbr 
position of law relating to the reformation on an 
original site. Now, such reformation may happen to 
be On the opposite bank, or in the middle of the stream, 


as contiguous to some other islands, or as contiguous 
to^ tho tihe prigirial* estater A 

questibn^ tluirefor^^^U^^ whether there would : % ady 





REtORMAtlON IN SITU. 


LanA reform- 
ed dtr the 
op{>osite bank. 




[S. 4» V. 


difference in the application of that principle in reference 
to such varying physical facts. It seems prima facie 
apparent from the prirtciple of law involved in this doc*- 
trine, (namely, that the owner of the site is the owner of 
all accretions vertically annexed to it) that there would 
be no difference, wherever such site be left by the destruc- 
tive action of the river. This veiw can be maintained 
by reference to the facts of the decided cases which are 
cited below. 

In the case of The Court of Wards v. Radha 
Pershad Sin^h (i), where the land in dispute reformed 
on the opposite bank of the original estate, the above 
question was raised directly, and while delivering the 
judgment, Sir Richard Couch, after reveivving all the pre- 
vious decisions on the point, laid down the law thus : - 
'*It is fully established by these decisions that, if the re- 
formation can be identified with the original site, and 
the owner of it is known, the Regulation does not de- 
prive him of his property in the reformed land which 
will belong to him. In those cases, I think in all of 
them, the reformation did not take place as it did in 
the present case. It would seem that in those cases, 
the reformation began in the middle of the stream, or 
not adjoining to either bank of it, and gradually be- 
came annexed to the bank. But this makes no differ- 
ence in the principle of the law that, if the site can be 
identified, the land shall belong to the owner of it. 
Whether the reformation is by accretion to other land or 
not, the right of the owner of the site ought equally 
to prevail.** The decree in this case was varied by 
the Privy Council in Radha Prosad Singh v. Ram 
Coomar Singh {2\ 

In the cases of Hursuhai Singh v. Syed Loctf Ati 
Khan (3), and the CoUeciar of ^Atoorshedaiad v, Roy 

(I) aa Siith. W. R. 338. (il) I. L. R. 3 Cfltl, 796, 

(3) ;L, R, 3 I, A; 38 J 2 % Suth. W. R. 8 : 14 l^ng. UR.S36 • 
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Dhunffut Singk (i), th« principle laid down in Lopea'A 
case was applied to lands which reformed after diluvia* 
tion as adhering to the opposite bank of the original 
estate. 

As to land which reforms on an old site as an 
island in the midst of a river, it may be observed, as said 
before (see pp. ziU 2 i 7 ante), that they come under land 
gained by alluvion. This was necessary to be determined 
before such a case can attract the operation of Clause 
V, Sec, 4, as that clause restricts its application to land 
gained by alluvion or by dereliction. The decisions 
which are cited below illustrate the application of thb 
general principle of equity and justice as declared by 
Cl. V to islands or churs. 

In the case of Monee Lall Sahoo v. The Collector of 
Sarttn (2), the land in dispute which was claimed by the 
plaintiii as having reformed upon the site, previously 
belonging to him, happened to be surrounded by an 
unfordable channel at the time of its reformation. The 
Courts below in consonance with the law then prevail- 
ing in this country passed judgment in favor of Govern- 
ment. In special appeal to the High Court of Calcutta, 
the decision of the Courts below was reversed in view, 
of the fact that the decision of the Privy Council, in the 
case of Felix Lopez, had considerably changed the law,, 
and the case was remanded to the Lower Appellate Court 
with a direction to decide it according to the ruling of 
the Privy Council, 

in the case of Nogendur Chunder Ghose v. Maho^. 
iMfrf is (3), the doctrine laid down in Lopee'e iiasip 
was applied to land which re-appeared as churs on the 
site of the diluviated Mouzahs of the plaintiSs-appellants ; 
and gradually adhered to the cbur of the defendants- 

— ■ ■ , ■ ■ ■ m . : ■ ■ ' . ' ■ ■■■-■■■■ 

U) 23 S«tb W. >,3$.(av ) 

(a) 14 ^th. :W. R« 424 1 6 Li. R. Ajapv 93. 

(3) 10 Le R. 406 : 18 Sttthi Wr R* ii^ 
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respondents/ In dealing with this aspect of the 
their Lordships observed as follows : — “In the presejtit 
case it appears to their Lordships that such a gradual 
and imperceptible accretion as the law contemplates 
is not proved, and that there are peculiar reasons why 
the title of the plaintiffs should be preferred to that of 
these defendants. The latter do not claim the land 
as an accretion to their original estate. They claim it 
as an accretion to the chur cast up by the river, and 
settled with them by Government. Let It be granted 
that the first effect of the retrocession of the river was 
to leave bare this chur in the midst of the stream, and 
that the land then cast up was beyond the confines 
of the plaintiffs’ estate. The river continues to recede, 
more land appears, and the new land, though adherent 
to that first discovered, is really a deposit on the ancient 
site of the plaintiffs’ land. Why should the ownership 
of thar which is thus regained be altered by the fact 
that, from some accidental cause, land forming the 
outer edge of it first emerged as an island ?” 

In the case of the Collector of Rajshahye v. Ranee 
Shama Soonduree (l), the diluviated land of a portion 
of a permanently settled estate re-appeared as an island 
with an unfordable channel flowing between it and 
the original estate. The Government acting under 
Cl. 3, Sec. 4 of the Regulation took possession of it. 
The plaintiff (the original owner) took a lease of it from 
Government so that the property might not pass 
into other hands, and instituted the present suit. The 
identity of the site having been established as being 
part of the plaintiff’s permanently settled estate, in res- 
pect of which she continued to pay her full quota of 
Government revenue^ although the village was sub* 
merged, it was held that the submergence of the site did 
not deprive the owner of her property and that its re- 

(i) X4 Beng. L. R. 219: 22 Suth. W. R. 324. 
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appearance as an island did not render it liable to be 
taken possession of by Government under*Cl. Ill, Sec 4 
ol Regulation XI of 1825. 

In Bud dun Chunder Shaha v. Bepin Be hart Roy (i), 
a great part of the original estate of the plaintiff was 
cut off by the action of the channel of a river, but 
afterwards re-appeared, which for sometime lay 
in contiguity with the defendants chur, separated 
from the plaintiffs estate by the said channel. The 
channel was gradually filled up till at last the reform- 
ation lay in contact with the plaintiff's estate. 
Under these circumstances, it was held that the reform- 
ation having taken place on the original site of the 
plaintiff’s land, his claim was preferable to that of the 
defendant. 

In Ranee Sarat Sundari Behya v. Soorjya Kant 
Acharjya (2), the land in dispute was found to have 
re-formed upon the site of a chur which had been 
washed away. It was held by the Privy Council that 
the site having been found to be capable of identifica- 
tion, the right of the owner of the original chur to the 
chur claimed was indisputable. 

In the case of Ranee Hemanta Kumar i Debi v. The 
Secretary of btate (3), the land in dispute at first ap- 
peared as an island and the Government subsequently 
took possession of it ousting the plaintiff-appellant. 
Their Lordships of the Judicial Committee havTing 
found that the chur in dispute was a reformation in situ 
of lands which before diluviation were comprised within 
the pergunna belonging to the plaintiff, passed a decree 
in her favour. 

In the case oi Lopez v, Muddun Ad ohun 
the doctrine of reformation was explicitly enunciated 
for the first time, land in dispute reformed as adher- 

(!> 33 Suth. W. R. IIO. ( 3 ) 35 Suth. W. R. 342. 

(al J. s6o. (4) 13 Mb6. L A. 467. 
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ing to the Mouza which was in contiguity with the 
Mouza washed away. 

It has further been held that in the application of 
the doctrine of Lopez s case, there would be no distinc- 
tion whether the site be part of a permanently or 
temporarily settled estate. The point was raised 
in Hursukat Singh v. Syud Lootf Ali (i), where 
it was argued that there was a distinction between 
the lands which were the permanently settled lands 
and land which had been in themselves an accre- 
tion and which was temporarily settled with the 
owner of the original estate before diluviation. 
Their Lordships held that no such distinction could 
prevail. In the case of Ranee Sarat Sundari v. 
Soorjya Kant Achitjya (2), it was contended on 
behalf of the plaintiff-respondent that the defendants 
never acquired a permanent title to the original chur, or 
at all events, when the chur was again washed away by 
the river, it fell into the domain of the Crown or State ; 
and, therefore, the defendants could not claim the 
existing chur as a reformation on their original chur, 
and that the title to it most be determined by the law 
of gradual accretion. Their Lordships did not accede 
to this argument. In the case of Ananda Hari Basak v. 
The Secretary of State (3), in delivering the judgment 
of the High Court, Mookerjee, J. observed thus : — ‘Tf 
Go^^ernment permanently or temporarily settles the 
estate to which it has thus acquired title, the holder of 
the settlement is upon the authority of the decision 
of the Judicial Committee, Hursuhai Singh v. Syud 
Lootf Ali Khan (L, R. 2 I. A. 28 : 14 Beng. L. R, 268) 
clearly entitled to the benefit of the principle of reforma- 
tion.” 


(1* L. R. 2 I, A. ih i 23 Suth* W. R. 8 (see 5 o 4 

(2) 25 Sttth. W, R. 24a (see p« 507 anU). 

(3) 3 Cal. L. J. 316(335). 
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II. A site completely abandoned merges Abandonment 
again into the public domain and land reform- 
ed upon such site is subject to the general law 
of alluvion This proposition of law, which is stated 
here as the second rule, has been laid dowMi by the 
Privy Council in Lopezes case as a qualification upon the 
first rule (see p. 500 ante), in dealing with this rule, 
attention will be first confined to cases arising between 
Government and private proprietors, and among 
adjacent landowners. In relation to this topic the point 
that is to be really determined, is what constitutes 
^^abandonment'' within the meaning of the rule laid down 
by^ the Privy Council in Lopez's caise, to disentitle the 
original owner of the diluviated site to the reformation. 

According to the provisions of section 5 of Act IX of J^e^Sadar" 
of 1847 (The Bengal Alluvion and Diliivion Act, 1847) jut'es an”*^** 
there shall be a deductin of the sadar jama (revenue abandonment 
payable to Government) of estates from which lands have diluviated 
been washed away ; (as for similar provisions of law for 
other Provinces, see pp. 302 & 303 ante), A question, 
therefore, arises, — what should be the effect of such 
deduction? In consequence of such deduction it would 
seem that a new settlement is entered into between 
Government and the owner of such estates, which leads 
to the inevitable result of cancelling all previous rights 
relating to the diluviated portions of estates ; in other 
words, such deduction would amount to an abandon- 
ment of the right to the site of the diluviated soil, iisenii-' 
tiing the original ownn to the reformation. This view 
might follow from the principle which has been adopted 
by the Calcutta High Court in the decision of the case 
of Jugobundhoo Bose v^ Koomoodini Kanto Banerjee (s). 

In that case, the question that was raised for decision was Jugobumi^ 
whether the purchaser of an state found by actual mea« 
surement the year before to consist of a certain number 

(i) 19 SuthvW. R. 89 (Civ). 
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of With ia Specified rental, can have any claim to 

the reformation of land belonging to the mehal as it 
originally stood. In answeting the question in the nega- 
tive, Glover, J. stated thus: — "The defendat could have 
no claim to any reformations of land bolonging to the 
mehal as it originally stood, inasmuch as he did not 
buy that mehal, but a different one of much smallc^r 
area, and greatly reduced rent. In Lopez’s case to 
which reference was made, the plaintiff continued to 
pay the original rent for the entire mehal, although a 
great portion of it had been diluviated, and when the 
land reformed on its original site, he merely recovered 
what he had been paying rent for all along, Had he 
received from Government any abatement on account of 
the diluvion, he would not have recovered the reformed 
lands.” 

KHsto Mohun In the case of Krisio Mohun Bysack v. The Coliec- 

^ of Dacca (i), this point appears to have been dis- 

cussed in connection with the question of the right of 
of the purchaser from Government of originally settled 
estate at a reduced jama to the reformation on the site 
of such estate as it stood originally. In delivering the 
judgment of this case, Jackon, J. referred to the above 
decision in Jugobundoo Bose * 8 case, in the following 
words:— "This case in point of fact, except that the 
present suit is against Government instead of being 
against the adjacent proprietors, and being to that 
extent, in our opinion, weaker, very much resembles 
the case, and is certainly bound by the authority in the 
case reported in 19 Weekly Reporter, 89.” Upon the 
merit of the case, the learned Judge continued thus : — 
" In the case now before us, the jumma, originally, Rs. 
50, is now reduced to Rs. 25. That makes a very great 
‘ difference, and the difference is tiuV that the piaiiltilfs 
are, by their purchase at that reduced jumtn^ 

(t) 24 Suth. W, R, 9i (Civ). ;. 
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position of a proprietor who has accepted a remission 
of revenue in consideration of the loss of area of the 
land* The plaintiffs are, therefore, in the situation 
referred to by the Judicial Committee in I*opez’s case, 
which would disentitle them to the lands reformed, and 
in fact the lands reformed are not the lands in site of 
any portion of the estate sold to the plaintififs” 

it may be further added that the question, whether the 
reduction of the sadar jama accor^ding to the provisions 
of Sec. 5 of Act IX of 1847 would constitute an aban- 
donment of the diluviated soil, was touched upon by 
their I.ordships of the Judicial Committee in the case of 
Na^endur Chunder Ghosc v. Mohamed Esoff (i); and 
there, the question was left undetermined by their Lord- 
ships with the following observations : — Their 
Lordships accede to what is said in Lopez’s case, to the 
effect that a proprietor may in certain cases be taken to 
have abandoned his rights in the diluviated soil. It is 
unnecessary to consider whether this might not be the 
result of a successful application for remission of revenue 
under Act IX of 1847, sec. 5. For in the present case 
there is nothing from which such abandonment can be 
inferred. If an application for remi.ssion of revenue was 
made, that application was refused.” See also the 
observations of the Privy Council, in the Secretary of 
State v. Fahamidannessa if) in that part of the judgment 
where their Lordships dealt with sec. 5 of Act IX of 
1847. 

The remission of revenue referred to above means a 
remission permanent in its nature, not a temporary 
remission, which ipso facto would not establish an inten- 
tion to,rabandon the site of the diluviated soil. This 
view is supported by what Sir Richard Couch said, in 
the case of The Court of Warde v. Radha Prosad Singh 

(i) 10 Benjgi L. R. 4^6 : 18 Sttth.W. R. i i 3 Xi* 9 )' 

(3) 1 . L« R. 17 Cal. S90 (608). 
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(i), referring to that portion of the judgment of the 
Judicial Committee in Lopez’s case, where their Lord- 
ships dealt with the case of abondonment of the site. 
The passage in question runs thus : — “It is sufficient with 
reference to this part of the judgment to say that, in the 
present case, the plaintiff not only did not put forward 
any case of abandonment of site by the defendants, but 
there is no evidence of their having abandoned their 
right to the original site. In one case there was a 
remission of revenue, but it was only a temporary 
remission and can not be treated as any evidence of an 
intention to abandon the site.” In the case of Radhika 
Mohun Roy v. Gunga Narain Roy (2), where (L. S.) 
Jackson and Ainslie JJ., reviewed the decision passed by 
them in Gunga Narain Choivdhury v. Radhika Mohon 
(3)1 3 i*'‘d regarding the question of the variation of the 
sudder jama referred to by them in their previous judg- 
ment, as a point for distinguishing the present case from 
that of Jugobandhu Bose reported in 19 Suth. Weekly 
Reporter, p. 89. they said thus “ Now, it seems to us 
that these circumstances really have no bearing on the 
question which we pointed out as being unproved, viz,^ 
that on the sale — the absolute sale of the proprietary 
right to the plaintiff, — there had been any alteration in 
the fixed sudder jumma or permanent rent payable to 
Government on account of the estate. The varying 
jummas fixed in 1851 and on other settlements now 
referred to, were only temporary fluctuating rents of 
farming leases, and those leases being only for short 
periods, the rent would of course fluctuate (and might 
vary very gr'eatly) with the quantity of land of which 
the farmer was on each occasion put into possession. 
That question, therefore, stands exactly as it did when 
we last gave our judgment.” 

(1) 22 Suth. W. k. 238 (342). (3) zz Suth. VV, R. 23a 

(3} 21 Suih. W. 115. 
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The observations, quoted above, clearly indicate that 
the remission of revenue which disentitles a person to re- 
formation, must be of a permanent character to that 
extent, and it does not mean variation of jammas on 
account of leases for short periods. 

Next as to ^^abandonment'" by lapse of time, reference 
may be made to the cases of adverse possession under 
the statute of limitation. The decision in the Secretary of 
State V. Krishnamoni Gupta (i) may be taken as a case 
in point. In that case the whole of the disputed alluvial 
lands were found to have formed part of the perma- 
nently settled Zamindaries of the plantiffs in 1827. 
But in 1859 the disputed lands were adjudged to be ac- 
cretions to Government land and the plantiffs took ijara 
settlement of these lands for a term of ten years; and 
after expiry of that term the plantififs went on renewing 
their ijara from year to 3'ear until 1882, for the parts of 
the disputed lands which were left unsubmerged. All 
the lands which submerged between 1859 and 1882 were 
next reformed and the plantiflf took possession of them 
1885, when they were ousted by Goverment. The 
plaintiff brought the suit claiming the above lands 
as reformations on the site of their permanently settled 
estate. The claim of the plaintiff in respect of the 
southern portion of the disputed lands was dismissed 
on the ground that they took successive if a r as from 
Government for a period over twelve years. They 
were estopped from disputing the title of Govern- 
ment, although it was open to them to assert their own 
title after the expiry of the first ijara for to years, when 
the estoppel came to an end. They having agreed and 
elected to hold that portion of the disputed lands not as 
a part of their Zemindari, but as part of the IChas 
Mehal for a period exceeding twelve years, they were 
bound by their acquiescence. But, with regard to the 

(i) I. L. R. 29 Cal. 518. 
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northern portion, the clainn of the plaintiffs was allowed 
as in that case no adverse possession, in the opinion of 
their Lordships of the Judicial Comtnittee, had been 
atrquired by Government. 

Now, the decision referred to above, in regard to the . 

2 / Southern portion of the disputed alluvial land, illustr^rtes 

the position that lapse of time constitutes an abandon-^ 
meni which disentitles the original proprietor to the re- 
formations on an old site. 

Prasacl Again, the right of the original owner to the reform- 
ation /« ‘d/u will be lost to him, if any other person after 
the reformation acquires an indefeasible title to the same 
after long adverse possession or otherwise. This view 
was upheld by the Privy Council in the case of Radha 
Prosad Singh v. Ram Coomar Singh (i), long before 
the decision in the above case of Krishnamoni Gupta, 
In the case of Radha Prosad Singh, their Lordsliips have 
laid down that the original owner will not be entitled to 
the land reformed in an identifiable site, if another 
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inLen'iion to 
retain proper- 
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luviiucd soil. 


fj>pez V. 
Muddun 
AfoAmt, 


person has acquired an indefeasible title to it and that 
when a person acquires a title to the reformed land hy 
adverse possession, subsequent submergence and re-ap- 
pearance does not affect the question of ownership vvhich. 
continues in such person. (See also the discussions 
relating to ‘‘Abandonment by Tenapls’/ post). 

It has been discussed before that as between Govern-^ 
ment and private proprietors, the right to the site of the 
diluviated soil may be abandoned by, obtaining remission 
of revenue or by lapse of time. It is now proposed to 
consider what evidence is necessary to prove an inUji^ 
iiofi to retain property in the diluviated soil. Such inr 
tention in the case of Lopea v. Muddun. Mphim (2), was 
established by the production of the Tanabund^e papers 
and by the evidence of the plaiqtiflf havit^ , go|t ; tlie 


{, 1 ) 79^ * b* 

(2) 13 Moo. 1 . A. 467. 
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description and measurement of the submerged Moii7/ih 
recorded and havii^g continued to pay rent for it. Tiiese 
were considered sufficient by their Lordships of the 
Judicial Coinmittee in that case, to prevent the possibi- 
lity of any question of dereliction or abandonment 
having been raised against the plaintiff. That the pay- 
ment of revenue after submersion is one of the effective 
means of retaining property in the dituviated soil, ap- 
pears to have been approved by tlie C'a^cutta High 
Court, in the case of The Colieciar of Rajshahye v. 
Ranee Shama Suudati Dehia ( 1 ). 

Hut this alone cannot be considered as the only 
means of proving the intention of retaining property in tf>e 
diluviated soil as has been pointed out by MooKcrjee, 
J , in the case of Ananda Hart Basak v, Sicreiary of 
Static {"2) where the learned Judge said thus : — It was 
contended on behalf of the appellants that as Govern- 
ment does not pay revenue for land in its occupation to 
any body, it would be impossible to say whether Govern- 
ment abandoned submerged lands; but although pay- 
ment of revenue or rent may be good evidence of an 
intention on the part of the owner of submerged lands 
not t J abandon his right therein, this cannot l e regarde<l 
as tl\e sole test, because there may well be the submer- 
gence of lakheraj lands in respect of which no rent or 
revenue is paid. In oiu* opinion no inflexible rule can 
be laid down as to the manner in which an intention not 
to abandon submerged lands may be proved, but it would 
depend upon the circumstances of each particular icase. 
In many ca«es there may well be a presumption that the 
original owner intended to retain his right to the soib 
unless indeed spine overt act was shown indicating an 
intention to abandon or unless the reformation happened 
after a considerable dapso of time, aband;pii€Bient> 
however, can- be jusily presume before 

(i) 22 Suth. W; R> 324. ^3 Cal. t;. J, 316. 
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It is abundantly proved by the evidence that Govern- 
ment continued in possession tnrough its lessees down to 

the period of submergence Immediately upon 

re-appearance, after a lapse of about eleven years 

Government at once attempted to take possession and 
to settle the lands with tenants.” 

From the above view it follows that the learned 
Judges (Rainpini & Mookerjee, JJ) eviclenll)^ intended 
to lay down in that case, as a proposition of law that the 
original owner before submergence will be presumed to 
intend to retain property in the diluviated soil, unless 
the contrary is proved or unless the reformation happens 
after a considerable lapse of time At any rate, it will 
be a question to be determined with reference to the 
circumstances of each case. 

Persons entitled to Reformation In Situ>- 
Under this head it is proposed to deal witli persons who 
are entitled to claim reformation on an old site. The 
case of the Government is considered first. This 
question was raiseil in the case of A*tanda liari Basik 
v. Secretjty of State (i) in the following form : — ‘When 
an island has been thrown up in the bed of a public 
navigable river which is not the property of a private 
individual and the island has been taken possession of by 
tlie Government under Sec. 4, clause (3), Reg. XI of 1825 
or has become an accession to an estate belonging to 
Government as a riparian owner, and if the island is 
subsequently diluviated and reformed, can Government 
claim the reformation?” In answering this question, 
Mookerjee, J. said thus: — “The only question, therefore, 
which arises is, whether this doctrine which is applicable 
to lands belonging to private individuals which have 
been submerged, holds good when the land before 
submergence belonged to Government. It is argued on 
behalf of the appellants that the principle is not appli* 

(I) 3 Cal. L. J. 316 (33 j). 
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cable, because when under cl. (3), section 4, Reg, XI of 
1825, a char or island comes to be at the disposal of 
Government, because it has been surrounded on all 
sides by the an unfordable channel or because it has 
became an accession to land held by Government, 
Government must be treated as a trustee for the public, 
with the result that if such island or char is subsequently 
diluviated, the site reverts to the public territory and 
upon the re-appearance of the char or island. Govern- 
ment cannot rightl}" claim any title by reformation 
as against a private individual to whose land upon re- 
appearance it may liave become an accession. After a 
careful examination of this argument we are unable to 
uphold it as well-founded. In our opinion, it is not correct 
to say that when Government acquires property under 
cl, (3), section 4, Reg, XI of 1825, either as an island 
surrounded by an unfordable channel or as accession to 
lands held by Government, Government becomes a 
trustee for the public. Govern me nt is entitled to deal 
with the property in the same way as any other part of 
the territory of the State at its disposal. If Government 
permanently or temporarily settles the estate to which it 
has thus acquired title, the holder of the settlement is upon 
the authority of the decision of the Judicial Committee, 
in Hursuhai Singh v. Syed Lootf Alt Khan (L.R. 2 I. A. 
28) clearly entitled to the benefit of the principle of 
reformation. But if the question arises not as be- 
tween the lessee of Government and a private individual, 
but as between Government itself and a neighbouring 
riparian owner, we are unable to see why Government 
should be placed in a worse position than a person who 
has derived title from it. No doiibt section 4, cl. (3) of 
the Regulation places Government in this position of 
disadvantage thaf even though the bed of a public 
navigable river may be public territory, Government does 
not acquire any title to an island or char formed on 
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such bed, if it hatppen to afocrete to the land of a riparian 
owiler. But wc are not prepared to carry the diaability 
further and to hold that even though Government may 
have acquired title to an island surrounded by an unford- 
able channel or to a char which has become an accession 
to land in the possession of Government, Government 
is precluded from claiming the land upon submergence 
and after re-appearance. The principles upon which the 
doctrine of reformation rests, as explained by their 
Lordships of the Judicial Committee in the cases of 
Lopez V. Mnddun Mohun Thakoor (13 Moo. 1 . A. 467 : 
5 B. L. R. 521) and Nagendra Chunder Ghose v. 
Mahomed Iisof (10 B. L R. 406), appear to us to be 
applicable quite as much to the land in the occupation 
of Government at the time of submergence as to land 
in the occupation of a private individual ; whoever was 
the owner before the land was washed away would re- 
main owner while it was covered with water and would 
continue to be so after it became dr}\” 

As to the right of the purchaser from Government 
to the land which re-forms on the diluviated site of the 
original mehal after the purchase, it ma)^ be said that it 
is a question of fact to be determined with reference to 
the circumstances of a particular case. If a person 
purchase an estate found by actual measurement the 
year before to consist of a certain number of beeghas 
with a specified rental, he can have no claim to reforma- 
tion of land belonging to the mehal as it originally 
stood: JUgobandhu Bose v. Koomoodini Kani{\'), In 
some cases it will be a question of construction of the 
certificate of sale as to what was sold by Government 
and what was purchased by a part\% as was pointed out 
by their Lordships of the Judicial Committee, in the 
case of Ranee Snrnomoyee v. W/rfsm^& Co, (2 There, 
the plaintiff claimed a large quantity of land as 
(i) 19 Suth. W. K. S9 (2) iO Sitlh. W. R. 21 1. 
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forming part of the char purchased by her from Govern- 
ment, on the ground that the land claimed by her was 
covered by the Touzi to which the lot purchased by her 
appertained at the time of the conveyance. Their 
Lordships of the Judicial Committee, after referring to 
the proceedings of the Collector in connection with the 
land in dispute, came to the conclusion that the Govern- 
ment intended to sell merely the char excluding the 
disputed lands. 

The decision in the above case of yuggobandhoo 
was distinguished in Giifiga NarQtn Chowdhury 
V. Radhika Mohan Ray (i), on the ground that there 
was no reduction of revenue in the latter case as in the 
former, although in both cases there was a specification 
of the existing area of the mehal sold. The specifica- 
tion of the area in Gunga Narain^s case was held not 
to limit in any way the import which the words of 
the certificate of sale bore, viz,, that the whole of the 
Zemindaree rights which belonged to the Govern- 
ment passed to the purchaser. In that case, which 
was a suit for reformation, Jackson & Ainslie, JJ. 
preferred to follow the decision of Sir Barnes Peacock, 
in the case of Mo/iini Mohan Dass (9 Suth. VV. R. 312), 
where the learned Chief Justice, in connection with 
the question of the alluvial increment, said thus : — 
“It is admitted that the plaintiff is entitled to the Zemin- 
daree of Kootubpur, and that he is in possession of it ; 
and in the absence of any evidence to show that the 
conveyance from the Government to the plaintiff of 
Kootubpore was so worded as not to pass the increment 
or that it expressly reserved the increment to the Govern- 
ment, it must be presumed that the person who i$ now 
the owner of Kootubpore is entitled to the same interest 
in increment which he has in the estate to which 

it;j€as become annexed.” It would, therefore, 
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that in the opinion of Jackson and Ainslie, JJ., a pur- 
chaser of a mehal with all proprietary rights appertain- 
ing thereto will be presumed to be entitled to reform- 
ation, unless the contrary is proved, even in cases 
where the certificate contains a specification of the land 
sold. 

In the case of Kristo Mohun By sack v. 1 he Collecfor 
of Dacca (i\ it has been held that parties settling with 
Government are entitled to all the proprietar)- rights 
of the Government, including the reformed lands, unless 
they take the estate at a reduced jumma from that 
fixed at the original settlement. This decision would, 
also, seem to have upheld the view that the right of the 
purchaser from the Government to the reformed land 
of the mehal as it originally stood may be presumed in 
favour of such person, unless a reduction of sadar jama 
in consequence of diluviation of the original mehal is 
established. 

The above two cases of Gufjga Narain Ckowf/hury 
(21 W. R. 1 1 5) and Ktisto Mohan By sack (24 W. R. 91) 
were distinguished in the case of Gholam Ali Choiv- 
dhury v. The Collector of Backergungc (2). In that 
case, the plaintiff purchased a char from Government in 
Marcli 1S71, subject to an annual rent, with road-cess, 
of Rs. 5, coo. He next brought a suit in respect of tlie 
land in suit claiming it as reformation on the old site of 
the char as it stood in 1859, shown by the Thak Map of 
that year. The proceedings of the Collector showed tliat 
the char since its formation had been four times measured 
by the orders of the Collector and that on each occasion 
the atea of the char had varied. At the last measurement 
its contents were found to. be 3,994 acres, which is 
the quantity of land more or le.ss stated in the procla- 
mation of sale, under which the plaintiff purchased. 
These proceedings also show that after each survey the 

(2) 2 Cal. L, R. 39. 


(i) 24 Suth. W. R. 91 (Civ). 
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char was settled permanently with different persons at 
varying rents, which were on each occasion calculated 
with reference to the area which was found at each 
measurement to be contained in the chur, e.g", in 1868, 
*3>52S and odd beeghas of land for Rs, 9,240; in 1869; 
12,104 and odd beeghas --3,994 acres, for Rs. 9,1 1 5 - 
The settlement immediately preceding the plaintifTs 
purchase, namely, the settlement of 3,999 acres of land 
for the year 1S70, was at a reduced Jama, including 
road-cess, of Rs. 5;000, to which the mehal after plain- 
titTs purchase was subject. It also appeared from the 
rubokaree that no measurement was made of the chur 
between 1847 and 1S67, when it was in the occupation 
of the Ijaradar for twenty years, immediately from 1847* 
From the above state of things the learned Judges 
(White and Mitter, JJ.) came to the conclusion that the 
large area which was found to exist at the thak measure- 
ment in 1859 must have been caused by accretion of 
land to the chur which had taken place after 1847 ^'^d 
been swept away before 1867, and next, they said thus : 

‘‘ It is clear that the 1,498 beeghas now claimed by the 
plaintiff were never surveyed or settled by the Collector ; 
nor was any revenue paid or claimed by Government 
in respect of the same. Having regard to the history 
of the chur as disclosed by these rubokarees, and the 
description of the property as contained in the procla- 
mation, there can, I think, be no reasonable doubt that 
the mehal which the plaintiff purchased in 1871 was 
the chur as it existed in point of size and area on the 
1st of By sack 1278 and that he has no right to claim 
the 1,498 beeghas as part of his purchase.” 

The points fpr distinguishing the last case from the 
previous two cases, as laid down by the learned Judges, 
were these ; (f) that the parties in the two cases bought 
a mehal consisting of a cKur, but subject to an annual 
jama which had been fixed at a time when the chai* 
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was larger than when they bought it : («) that the land 
claimed in those two cases, reformed upon an old site 
which was treated as part of the mehal, upon which 
revenue was levied by the Government, subject to 
which the parties purcha.sed. 

It is, next, proposed to deal with the question 
as between landlord and tenant ( see p. 509, ante , ) 
Regarding the right of a tenant to the reformation 
on an old site, the earliest decision to which reference 
can be made is the decision in the case of Hemnath 
Dutt V* Asghur Sindar (1). In that case, lands held by 
the defendants as tenants with the right of occupancy, 
were completely submerged, and remained so for a 
number of years. No rent was paid by the tenants 
during the period of submersion. The lands subse- 
quently reappeared and were taken possession of by the 
tenants, when they had become culturable. The plain- 
tifif thereupon instituted the suit for recovery of 
khas possession of these lands. Courts below dismissed 
the suit, holding that the right of occupancy was not ex- 
tinguished but remained in abeyance during the period 
of submersion, and that immediately upon their re- 
formation, the defendants having asserted their right by 
commencing cultivation, their occupancy right had 
been maintained. 

On appeal to the High Court, that decision was 
reversed, Jackson ■& Mcdonell, JJ., held that the pay- 
ment of rent, which would have maintained their right 
of occupancy as contemplated by the order of the deci- 
sion in the case of Lepez Muddun Thakur (13 Moo. I. 
A. 467), not having been made during the period of 
submersion, the tenants forfeited the right of occupancy. 
In ttes Case, mere non-payment of rent during the period 
of submersion was considered sufficient to constitute an 
abandonment oX property in the diluviated site. 


(<) 1. 1^. K. 4 Cal. 894 * 
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The above decision appears to have been followed 

in the case of Singh v. Puluk Pandey (t). 

In that case, the plaintiffs were in possession of an 

agricultural holding of 40 bighas, situate in Govern- 

-Hir 1 1 -tf 1 » t Sali^^ram v. 

ment Khas Mehal till the year 1872. In that year, rmuk 

the lands were diluviated and the site of the hold- 
ing remained submerged under water down to 1892. 

No rent was paid by the plaintiffs in respect of these Whether an 
lands which re-appeared in 1902, and became culturable. tenanVnot 
Upon these facts, the High Court of Calcutta held that Surinsthc^ 
although mere non-payment of rent might not be pt^riod of 

, . . , « 1 , * submersion 

conclusive evidence of abandonment, but non-payment is entitled to 
of rent taken along with submergence of land was 
sufficient to indicate an extinguishment of the right of 
occupancy. In the result, the old occupacy right of the 
plaintiffs who entered upon the reformed land under 
a fresh temporar)' settlement from the Government, was 
declared to be non-existing. In deciding this case the 
High Court appears to have relied upon the principle 
laid down by the Judicial Committee in the rase of Lopez 
v. Muddun Mohun (2), where it was pointed out that a 
person whose lands had been submerged might take 
the most effective means in his power to prevent the 
possibility of an)" question of dereliction or abandon- 
ment being raised against him, and that the payment 
of rent after submersion was one of the effective means. 

The above two decisions would, therefore, seem to 
support the view that submersion of land with the right 
of occupancy followed by non-payment of rent for a 
number of years, amounts to an abandonment of proper- 
ty in the diluviated site of such occupancy holding. 

A question, next, arises how tar the above two deci- 
sions can be accepted as haying down the correct law 
on the subject in tte face of the decision of their Lord - 
ships of the Judicial Committee, in the case of 

(0 6 Cat L. J. 149* (2) 13 Ma©. i. 467. ‘ 
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Chandra Singh v. Kamini Kumar (i). In that case, the 
plaintififs-appellants, were the zemindar of Pergunna 
Bhulua in tlie District of Noakhali. Within this /emin- 
dari lay the putni tenure called Taluk Ram Saran Pal 
created long ago by one of the predecessors in title of 
the zemindars. The Taluk was owned by the first two 
defendants, who were respondents in the appeals and 
other respondents being tenants in the lands. Plaintiffs 
in 1843 obtained rent decrees fur additional lands found 
upon measurement in the possession of tiie defendants. 
Subsequently, a considerable part of the putni tenure 
was washed away for wliich the defendants obtained 
proportionate remission of rent in 1889. After a few 
years, the diluviated lands re-appeared and admittedly 
re-formed in situ. Disputes arose for possession of the re- 
formed lands which culminated in the present suit being 
brought by the zemindars in 1906. In the [)laint the 
relief sought for asked for khas possession or in the 
alternative for recovery of proper rent. Upon those 
facts, their Lordships of the Judicial Committee said : — 
“In the present case there is nothing to show that, by 
claiming or accepting remission of rent in respect of 
lands washed away from time to time by an action of 
the river, the defendants abandoned, or agreed to 
abandon, their rights to such lands on their reformation 
in sitUy as is admittedly the case here. The diluviated 
lands formed part of a permanent, heritable, and trans- 
ferable tenure ; until it can be established that the 
holder of the tenure has abandoned his right to the 
submerged lands it remains intact.” 

It would be apparent from the above decision of their 
Loidshipsof the Judicial Committee that, in that case, 
they intended to lay down as a proposition of law that 
mere remission of rent in respect of land washed away 

(1) 1, L. R. 41 Cal. 6S3 : 18 Cal, W. N. 369 : 19 Cal. L. J, 272 ; 
12 AH. L. J. 243 : 16 Born. L. K. 323. 
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from a permanent, heritable tenure would not constitute 
an nb ;ndonment of property in tlie diluvM’ated site. Ac- 
cording to their Lordship’s view, it would seem that some 
overt act in addition to abatement of rent was needed 
in that case, to disentitle the putnidar-defendants to 
the lands reformed in situ, VVliat else could possibly 
be the evidence of an intention to abandon property 
in tlie diluviated site, which would deprive a tenure- 
holder of the right to reformation in sitii^ as laid 
down in tlie case of Felix Lopes, has not been 
indicated in that decision. Their Lordships, while 
expressing tlieir view, overruled the decision of the 
Calcutta High Court, in the case of IJemnath Dutt 
V. Ash^ur Sindar (I). in the following words ‘‘The 
learned Judges of the High Court appear, liowever, 
to have laid too much stress on the terms of the Kabu- 
liyat and the evidence of intention deducible from the 
various proceedings in respect of additional rent and 
abatement of rent. They evidently felt pressed by an 
older ruling of the Calcutta High Court in Hernnath 
v. Ashgar Sindar (L L. R. 4 Cal. 894L Their Lordships, 
however, do not find themselves in accord with the 
rule of law expressed in that case. They think that the 
principle applicable to this class of cases is correctly 
enunciated in Mashar Rai v. Ramgat Singh (f. L. R. 
18 All. 290).” 

From the report of the case it further appears that 
the decision of the Calcutta High Court in the case of 
SaligraJH Singh v. Ptiluk Piifidey (2), was also referred 
to in the argument which was addressed to their 
l.ordships on behalf of the appellants. Although in the 
judgment nothing has been said about that ca.se yet from 
the tenor of the decision it can very well be taken that 
the ruling, which had not followed the above Allahabad 
case of Mozhar Rat, has also been disapproved. 

(I) I. L. R. 4 Cal. 894. 


Tfemnath v. 
Asghurf 
ovcrrulefl 
by the Privy 
Council. 


(e) 6 Cal. L. J. 149, 
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The effect of the above decision of the Privy Council, 
which overruled the decisions of the Calcutta High 
Court in the cases of Uemnath v. Ashgur and Saligram 
V. Puluk Pandey^ can be stated thus, that even in cases 
of occupancy holdings, when submersion of lands is 
followed by non-payment of rent for a number years, 
it would not amount to an abandonment of the right to 
reformation on an old site ; in other words, non-payment 
rent for a number years in respect of diliiviatcd soil 
would retain property in the diluviated site. 

Now, the question of abandonment of an occupancy 
or non-occupancy holding, in Bengal, is to be determined 
according to the provisions of sec. 87 of the Bengal 
Tenancy Act (Act VIII of 1885). It may be premised 
at the outset that there is no distinction between surface 
and site as has been pointed out by the Privy Council 
in the case of Felix Lopez (see p. 499 ante) ; and that 
what constitutes an abandonment of the surface land 
would also constitute an abandonment of the site after 
diluviation. Non-payment of rent for a numbers of 
years coupled with non-occupation and non-cultivation 
of the land under the provisions of the Bengal Tenancy 
Act would establish abandonment of occupancy holding : 
[sec Miineernddeen v, Mahomed All (i). Nilmony v. 
Sonatiin (2) and Madar Mandal v. Mahim Chandra^;^. 
The facts of the above two Calcutta cases (see jpp. 522-23 
ante) evidently fulfil these conditions. But two points in 
connection with the two Calcutta cases should be 
noticed, namely, (i) that the submersion of land was 
followed by non-payment of rent, which is an exemption 
to which the tenants were entitled under Section $2 of 
the Bengal Tenancy Act and which right could not be 

taken away from them according to the provisioris of 

♦ 

Sec. 178, Sub. Sec. (3), Cl. (f)> and (ii) that noh-occu- 

(i) 6Snlh. W. R. 67 (Civ.). (a) I. L. K. 15 Cal. 17. 

(3) 3 Cal. I.,J. 343 (346). 
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pation and non-cultivation of the land was the result of 
submergence and not a voluntary act of the tenants. 

With regard to the above 2nd point, it may be con- 
tended that non-occupation and non-cultivation of land 
by reason of its submergence would render the original 
intention of letting out the holding absolutely ineffec^. 
tive. The right of occupancy which is not a pro-' 
prietary right, is originally acquired from the fact of 
being a settled rayat of a village, and the settled rayat 
is a person who has held land continuously for a period 
of twelve years for agricultural or horticultural purposes. 
(See Secs. 20 and 21, Bengal Tenancy Act, 1885). 
Hence it can be said that the right of occupancy is 
derived from the use to which the land has been put. 
Now, if such use of the land is rendered impossible, by 
the fact of the land not being in existence, how could; 
the right survive, when the foundation has disappeared ? 
It may be taken as a case of dispossession of land by 
zns major, which has the effect of voluntary abandon- 
ment, as was pointed by their I-,ordships of the 
Judicial Committee, in the case of Secretary of State v. 
Krishnamani Gupta (i) where the right which can be 
created by long possession, was claimed. 

Next, with regard to the first point, noticed above* 
it may be urged that the destruction of the subject- 
matter of the right of occupanc}' as stated above, is to 
be taken along with non-payment of rent, which has 
the effect of putting an end to all relations and obliga- 
tions between the landlord and the raiyat. A com- 
plete diluviation of the land with occupancy right may 
exempt such occupancy raiyat from payment of rent in 
respect of such holding.: Rajendra Kumar Ray v. 

Maharaja Manindra Chandra Nandi (2). When such 
right is exercised by the raiyat, the last vestige of his 
right disappears, so as to bring him within the except 
<i) L L. R. 39 Cal. 518 { 535 )- (2) 3*4 Cal. L. J. taa. 

■ 26' ■■ 
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tional case, where no effective means is taken to prevent 
the possibility of any question of abandonment being 
raised against the original owner as has been observed 
by their Lordships of the Judicial Committee, in the 
case of Lopez v. Muddun Mohiin Thakoor (i). If non-pay- 
ment of rent in respect of submerged land for a period 
over twelve years, as in the Calcutta case of Saligram 
Singh^ be not sufficient to disentitle him to the site of 
the diluviated soil of a holding, then, in every case, 
where a holding is absorbed by a river, it may, under all 
circumstances and after any lapse of time, upon re- 
appearance, be recovered by the tenant, which is con- 
trary to the rules declared by the Privy Council in 
Lopez's case. (See p. 500 & 509 ante). 

It is also possible to conceive of a case of extreme 
hardship upon tlie landlord who may have to pay the 
Government revenue in respect of the diluviated soil, 
although he himself is not entitled to get any rent from 
the tenant for the land. By payment of revenue the 
landlord retains the right to the site of the diluviated 
soil, but the land upon its re-appearance is to go to 
the tenant who had not paid any rent during the period 
the land was under water. It has been stated before 
that if a proprietor get remission of revenue, he is not 
entitled to the reformed land (see pp. 509-10 ante). 
If his right is terminated by reason of the deduction of 
sadar jama on account of diluvion, his tenant can not 
have any right to the reformation in situ. Consequently, 
it can be contended that in those cases where this posi- 
tion would be correct, the proprietor is to keep alive 
the right of the tenant without being entitled to get 
anything himself from such tenant during that period 
however long it may be* 

It should, however, be observed*that notwithstanding 
the difficulties urged above it would follow from the 


(i) 13 Moo. I. A. 467 (478). 
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decision of the Privy Council, in A run Chandra 
Singh V. Karnini Kumar (i), that the present law which 
is applicable to the cases of this description in Bengal is 
what has been laid down in the Allahabad case of 
Mazhar Rat v. Ramgat Singh (2). 

As to the decision of the Allahabad High Court in 
the case of Mazhar Rai Ramgai Singh (2) which has 
been approved by their Lordships of the Judicial 
Committee, in the case of Arun Chandra Singh v. 
Kamini Kumar it may be noticed that that case 
was decided in view of the provisions of the Ren. Act 
(No. XII of f8Si) for the North-Western Provinces. 
This Allahabad case has been referred to and disting- 
uished in the Calcutta case of Sali^tam Singh v. Puluk 
Pundey (3), where Mookerjee, J., in delivering the judg- 
ment of the Court, on this point said thus : ‘‘We observe 
that the learned Judges of the Allahabad High Court in 
Mazhar Rai v. liamgat Singh (I. L, R. 18 All. 290), 
declined to follow the rule laid down in Hem Nath v. 
Asghar (I. L. R. 4 Cal. 894) on the ground that under 
the North-Western Provinces Rent Act (XII of 1881), 
a tenancy of agricultural lands once entered upon, con- 
tinues until determined by effluxion of time or by 
mutual consent or in one of the ways provided for by 
the statute. No such considerations, however, apply to 
cases under Act VIII of 1869 B. C. and we see no 
reason to depart from the rule laid down by this Court 
in Hem Nath Dutt v. Asghar SindarT 

in the case of Mazhar Rai v. Ramgat Singh (2), 
the lands of a certain village Rampur within the zemin- 
dari of Maharaja of Dumraon were washed away by the 
stream of the Ganges and subsequently thrown up by the 
alteration of the course of the stream. The tenants 
represented by the piaintiffs claimed the lands as being 

(i) I. U R. 41 Cal. 683. (2) I. L. R, 18 All. 290. 

(3) 6 Cal. L.J. 149. 
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identical with their former holdings and the tenants 
represented by the defendants also set up a similar claim 
by virtue of a settlement made with them by the Maha- 
raja after the emergence of the lands, and contended that 
the plaintiffs having ceased to pay rent during the period 
of submersion should be taken to have abandoned their 
holding and the subsequent settlement by the Maharaja 
with the defendants created a valid title in their favour. 
Upon this contention, the Allahabad High Court i^Per 
Kdge, C. J., and Burkitt J.) held that mere non-payment 
of rent without any overt act could not amount to a 
relinquishment of the holding by the plaintiffs. 

In regard to the Calcutta decision in the case of Hem 
Nath Duti{i\ the learned Judges of the Allahabad High 
Court, in that case, observed thus : “Undoubtedly, accord- 
ing to the view expressed in one of those cases by the 
Calcutta Court, the plaintiffs after the submergence of 
lands held by them lost all rights of tenancy in the lands 
by non-payment of any rent for those lands. We cannot 
agree that the view of the law there expressed, though it 
may be sound in lower Bengal, is applicable to these 
Provinces. As we understand the different Rent Acts 
(No. X of 1859; No. XVIII of 1873, No. XII of 

1881) which have been applicable in these Provinces, the 
tenancy of a tenant of agricultural land can only be 
determined in one or other of the manners mentioned in 
the particular Act applicable at the time. # * >» 

But it appears to us that the several Rent Acts which 
have been applicable in these Provinces assume that a 
tenancy once entered upon continues until determined 
by effluxitm of time, or by mutual consent, or in one of 
the ways provided for by statutory enactment, and that 
mere non-payment of rent does not of itself determine 
the tenancy (2).” * 

It may be noticed in this connection that there was 
(I) I. L. R. 4 Cal. S94. ( 2 ) I. L. R. iS All. 290 <294)* 
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no provision for “abandonment” of tenancy under Act 
XII of i88i (The North-Western Provinces Rent Act), 
which Sec. 31 only enacted rules for relinquishment. 
But, turning to the North-Western Provinces Rent Act 
of 1901 (No, II of 1901 U. P.) which repealed Act XI I 
of 1 88 1, it will be found that there is a section, namely, 
Sec, 87 which lays down the provisions of “ abandon- 
ment ” similar to those prescribed by Sec. 87 of the 
Bengal Tenancy Act (VIII of 1885). 

Next, tlie effect of “ mere non-payment of rent ” has 
been further discussed by the learned Judges of the 
Allahabad High Court, in the following words : — “ We 
were asked to infer an intention on the part of these 
tenants to abandon their tenancy in the submerged 
lands. It is possible that if the landlord had, while the 
lands were submerged, claimed rent from them, and on 
their refusal to pay had obtained a decree and served 
notice of ejectment upon them, such an inference might 
be drawn ; but we cannot find as a fact from their 
merely sitting quiet and doing nothing that they intend- 
ed to relinquish all rights in land which any year might 
emerge from the Ganges and become culturable. We 
find that their tenancy did not in fact determine in any 
of the ways provided for by the Rent Act or by agree- 
ment, and we consequently find that when the lands did 
emerge from the water owing to a change in the stream 
of the Ganges, the plaintiffs, being still tenants of those 
lands, were entitled to the possession of them (i).” 

With reference to the above passage, quoted from the 
judgment of the Allahabad Court, in the above case of 
Mazhar Raiy it may be said that it does not appear clear 
whether their Lordships of the Judicial Committee, in the 
case of Arun . Chandrn Stngh\ 2 ), vyhile approving the 
decree did as a matter of fact approve the view expiessed 
by the Allahabad High Court in that passage. For, in 
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the case awaiting decision before their Lordships, the 
defendants putni tenure-holders within the zemindary of. 
the plaintiffs were granted remission of rent by the Court 
But this fact was not considered by their Lordsliips 
sufficient to constitute an abandonment of property in 
the site of the diluviated soil. 

In the Punjab, it seems to be practically settled 
law that a tenant with the riglit of occupancy, in the 
absence of a custom to the contrary, is entitled to the 
reformation in nitu. This view has been held in a num- 
ber of cases which are briefly noticed below. 

In the case of Sahib Rai v. Khair Sha (i), it has 
been lield that when land which has been submercred 

o 

reforms and forms by accretion part of a particular 
estate, the owner of that estate is entitled to it. This 
rule refers to the accretion to the land cultivated by a 
tenant with right of occupanc}^ and gives the tenant the 
right to take possession of, and cultivate the land so 
reforming. The fact that land remained submerged or 
unclaimed for several years did not affect the tenant’s 
right though the cultivating right was lost by abandon- 
ment or voluntarily ceasing to occupy. 

In Rutta V. Mai Sins^h (2), the right of hereditary 
tenants to lands which had reformed after submergence 
was discussed, and it was held that they were entitled 
to take possession of such lands. But it was also pointed 
out in that case that delay in taking possession or in 
asserting occupancy right might operate as an equitable 
estoppel and bar the claim under the law of limitation. 
See also No. 83, Punj. Rec. 1S76. 

All the above decisions were approved in the case 
of Sultan Khan v. Syed M ahammed Sha (3), which was 
decided by a Full Bencli consisting of three Judges of 
the Chief Court. The plaintiff* in that case, who had 

(l) 1876 Punj. Rec. No. 19. (3) 1876 Punj. Rec. No. 12?. 

(.^) i 5»77 Punj- No. 59, 
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been a hereditary tenant in Mouzah Khai, Tahshil 
Khushab, lost part of his land by the action of the river 
Jheliim between the years 1863 and 1866. The land re- 
mained submerged for some years and re-appeared in situ 
in 1S68 and 1869 when the river receded. After its re- 
appearance the defendants who had been the proprietors 
took possession and made arrangements for its cultiv- 
ation. The land whicli was not carried away became 
hanjar of the village, and the revenue on it was paid by 
the plaintiff, and the defendants paid the revenue upon 
the submerged land. The disputed land was, at the 
time of its submersion, not bounded by a shifting river 
bank, but by fixed lines and .susceptible of being at any 
moment ascertained. It was not claimed immediately on 
its re-appearance because the tenants did not know until 
recently that they had retained rights in land after it was 
submerged. Such non-claim was not shown to have 
induced the proprietors to alter their position for the 
worse, the fact being that both parties were under a 
mistaken impression as to their respective rights. Under 
those circumstances, in the suit instituted by the tenant 
to recover his occupancy right in the reformed land, 
it was held by the Chief Court that, no custom to the 
contrary being proved, the tenant had not lost his 
occupancy right by reason of the land being submerged. 

It was further held that the tenant had not voluntarily 
abandoned his land on its re-appearance and that, under 
the above circumstances, the tenant was not estopped 
from asserting his rights merely by reason of his having 
stood by and allowed the proprietors to act as if those 
rights had been abandoned. 

Lindsay, J., in a part of his judgment said : — “It has /v;- Lindsay, 
been well established that a tenant with rights of J* 
occupancy has an interest in land which he can recover 
within the period of 12 years from his cause of action. 

Case after case in this Court have established this rule 
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of law. But there may be circumstances that estop the 
tenant from asserting his claim.'" 

Boulnois, J., in the same case, while delivering his 
judgment, laid down the law in the following words : — 
“It is clearly the opinion of the majority of the Judges of 
this Court that, in the absence of custom to the contrary, 
the land occupied by an hereditary cultivator, whether 
carried away b}^ or submerged in, a river is not lost to 
him, if it is thrown up again by the river or is left un- 
covered by the water.” 

‘ The land which appears on the same site, if it be 
identifiable, and if it be not identifiable, provided that 
the site be the same, is subject to his occupancy rights 
according to the principles laid down in the case of 
Lopes V. Muddun Thakoor (i) followed in this Court in 
No. 19 Punj. Rec. 1876.” 

In the same case, Fitzpatrick, J., while dealing with 
the hardship which the exemption of the tenant from 
payment of rent during the period of submersion may 
entail upon the proprietor who may have to pay revenue 
upon the submerged land, said thus : — “ Where as in the 
present instance, the area of the land submerged is less 
then ten per cent, of the whole village area, and the 
revenue is accordingly not remitted, there may seem to 
be some hardship in the proprietors having to make 
good, out of his own pockets, the revenue on land in 
which the cultivator has the more valuable interest, but 
there is really no hardship at all inasmuch as if the 
proprietors lose in this way in years when there is a 
decrement of less than 10 per cent, they gain in another 
year in which there is an increment of less than 10 per 
cent which they hold revenue free.” 

T he view laid down by the above decision of the 
Full Bench was followed in the 'case oi Lai Shah v. 
Karim Buksh (2). 

(0 13 Moo. 1 . A. 467. (2) 1879 Punj. Rec. No. 96. 
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\x\ Merid v. Mtissi. Ra m PaSi\ (j) following the Full 
Beach decision, it was held that the occupancy right was 
not extinguished by submersion, 

AVith regard to the exemption from payment of reve- 
nue, it was held that non-payment of revenue on the land 
during the period of submersion was not fatal, as the 
plaintiff was not bound to pay where there was no land, 
and that tlie plaintiff was entitled to recover the land on 
pa3'ment of revenue paid upon it by the proprietor the 
defendant, since the date of its re-appearance. 

This view was followed in Rnja v. Snrfaras (2), See 
also 1879 Punj, Rec. No. 52; 1876 Punj. Rec. No.6i ; 
1889 Punj. Rec. No. 125; 1898 Punj. Rec, No. 36, 

In the case of Roshan v. Pohu (3), the Financial 
Commissioner has held that the general rule in the 
Punjab is that an occupancy, tenant does not lose his 
right by reason of the land of h s holding being sub- 
merged and that a custom to the contrary may be 
proved, but such custom has not been established in 
Alwalpur village, in the Hushtarpur District. See also 
Hashmat v. Dulla^ 1901 Punj. L. R. No, 171, 

In Dewa Singh v. Bishamhar /?ar(4), it has been 
held that according to the custom of the village Pakhi- 
wan in the Gurdaspur District the land of occupancy 
tenants which is recovered from tlie river Ravi after 
submersion will be restored to the tenant and not revert 
to the proprietor. 

In the case of Chiragk v, Turel Khan (5), the ques- 
tion has been whether a Malik Kabza is entitled to the 
reformation in sUu, It has been found in that case that 
in Mbuza Shergarli, Tahsil Khushab, in Shahpur District, 
there is no established custom by which a Malik Kabiu^ 
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loses his right in lands which have been submerged by 
river-action, and, therefore, applying the general law 
laid down by the Full Hench (No. 59 of 1877) it has 
been held that a Malik Kabza, whose land has been 
submerged and has afterwards emerged, is entitled to 
recover on its re-appearance whatever proprietary in- 
terest he had in the land before submersion. 

In Ghulam Mohaynddin v. Faiz Bakhsh (i), the 
plaintiffs were Adna Maliks in the village whose lands 
after having been submerged by the river Chenab had 
recently come out and been taken possession of by the 
defendants, the Ala Maliks, In the suit, instituted by 
the Adna Maliks^ they claimed the recovery of the lands 
and were met by the plea that under the provisions of 
wazib-iil-arz of 1879, their rights had been lost in 
consequence of submersion. The custom set up by the 
defendants, referring to the entry in the wazib-ul-art, 
was not established, and upon the application of the 
principle, namely, that the owner of land which is under 
water retains his right to the site, which is a principle not 
peculiar to any system of municipal law but is one 
founded on universal law, and justice, it was held that 
the claim of the plaintiffs to the reformed land was 
established. 

In Isar Das v, Ghulam Haidar {2), according to the 
entry in the 7t*azib-ul-arz which was to the effect that if 
lands are washed away and subsequently reappear, the ^ 
original proprietors are entitled to recover the same on 
payment of certain fixed dues to the Ala Maliks^ it has 
been held by the Punjab Chief Court that the owner 
could only recover the lands from the Ala Maliks on 
payment of customary dues. 

There does not appear to be any decided case in 
Bengal on the question whether a lakhirajdar or rentr 

(1) 1902 Punj. Rec. No, 97 ; i902:Pun}, L- R. No. iir, 

(2) 1912 Puoj. L. K. No 31. . 
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free tenure-holder is entitled to the land which reforms 
on the diluviated site of his holding. But, in the appli- 
cation of the principle enunciated in the case of Felix 
Lcpes, (see p. 496 ante) it does not appear that any such 
distinction was intended to be made between lands which 
are rent-paying and which are not rent-paying. In fact, 
the observations made by'^ the Calcutta High Court in the 
case of Ananda Hart Basak v. Secretary of State (i), 
would seem to support the view. In that case, Mookerjee, 
J., while dealing with the payment of revenue or rent as 
evidence of intention not to abandon the holding, said 
thus : — “ Although payment of revenue or rent may be 
good evidence of an intention on the part of the owner 
of submerged lands not to abandon his right therein, 
this can not be regarded as the sole test, because there 
may well be the submergence of lakhiraj lands in respect 
of which no rent or revenue is paid. In our opinion no 
inflexible rule can be laid down as to the manner in 
which an intention not to abandon submerged lands 
may be proved, but it would depend upon the circums- 
tances of each particular case/* From this passage it 
would seem that if lakheraj lands be submerged, in the 
absence of any evidence to prove an intention to 
abandon the right to such submerged land, the lakheraj- 
dar will be entitled to them on their reformation on the 
old site. 

The Full Bench decision of the Punjab Chief Court, 
in the case of Karim Baksh v. Alla Jowaya Khan (2), 
also tends to support the above view. In that ca.se the 
plaintiff was recorded a Mafidar at the settlement with 
the right to take batai in respect of 37 ghomaos and of 
land of which the defendants were recorded proprietors 
and which was cultivated in part by the defendants, in 
part by tenants with ^Dccupancy rights and in part by 
t^nants-at-wilh revenue was levied accordingly 

(iV 3jba!, L. f 316X34(5). (i) 1679; R€C.,6tV 
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until VI 869 When the land was submerged, fii 1873, a 
considerable portion of it reappeared and was taken 
possession of by the proprietors and had since been 
cultivated in part and in part used by them as grazing 
lands, the revenue being fixed at Rs. 10- 12-0 whicli the 
defendants did not dispute their liability to pay in cash. 
In the suit, brought by the plaintiff for the value of the 
half of the produce of the land according to previous 
settlement, it was ultimately held by the Chief Court {per 
Plowden and Smyth, JJ., and Elsmie, J. dissenting) that 
the mutual rights and obligations of the portion survived 
in their integrity notwithstanding the occurrence stated 
above, and, therefore, the plaintiff was entitled to recover 
the value of the half produce as claimed, until the 
completion of a new settlement. 

As to the right of a purchaser at a private sale to 
reformed land of the mehal, portions of which we e 
diluviated previous to his purchase and subsequently 
re-appear, it can be maintained that it would be a 
question to be decided upon the construction of the 
intention as to what was sold and purchased. If the 
whole mehal, as it stood originally, was sold and 
purchased with its old jama, there does not appear any 
intelligible reason why the purchaser will not be entitled 
to the land which reforms on the diluviated site of the 
mehal. The principle of law that is applicable to such 
cases would seem to be the same which was applied 
to the cases of purchases from Government. (See 
pp. $18-521 ante). 

In regard to the right of the purchaser at sales held 
in execution of a decree to the land which reforms in 
the diluviated site of the estate purchased by him, it 
would seem that the determination of such question 
depends upon the construction of the sale^certificate. 
In connection with this point, reference njay be made to 
the two Allahabad cases which have been diSGUS$ed at 
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length in relation to the right to accretions. (See pp. 
260-262 anie) 

Diluvion : — The term Diluvion has been defined 
before in coitnection with the definition of the word 
encroachment (see pp. 1 32-1 33 ante\ which has been used 
in the Regulation to denote the changes effected by the 
action of the river known as Diluvion. There, it has 
been further noticed that the word diluvion has not 
been used anywhere in the Regulation except in the 
title, nor there is any specific provision made by the 
Regulation in regard to diluviated lands. The topic of 
diluvion should, therefore, be classed as one coming 
under Clause Sec. 4, which lays down rules for cases 
not specifically provided for by the Regulation. 

It is possible to conceive some distinction between 
the cases of Inundation or Encro chment and Diluvion^ 
while considering them from their physical aspect. In 
cases of Inundation or Encroachment^ there is only sub- 
mersion of land or at best it is a case where the surface- 
stratum is washed away, and with the recession of the 
river the land re-appears. But, in the case of Diluvion^ 
there is complete absorption of the land by a river or 
the sea, leaving merely a site which is only a part of 
the river-bed or sea-bottom, and in such a case, land 
re-appeas only when, it reforms by a gradual deposit of 
the soil, which may be called vertical accretion of the 
land to the site. This was the distinction which the 
Full Bench was evidently contemplating in the . case 
of Kattemonee Dassee v. Afohfnohini\i). The Calcutta 
High Court, in that case, apparently intended to lay 
down that the right of the previous owner would 
continue in the case of Inundation^ but in the case of 


diluvioH as understood above, the right of the ofiglnal' 
owner wiH* cease to exist and such site would becoiorte 
; public vpro^rty.r:r' . ' 
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But the distmetion drawn out above would seem td 
have been overruled- by the Privy Council in the case of 
Felix Lopez (see page 499 ante\ In that case, their 
Lordships held that there was no difference between 
site and surface as the Full Bench would seem to think. 
In this view, it may be maintained that cases of en- 
croachment and diluvion by a river have been placed on 
the same footing. It is further worthy of notice that, in 
the Regulation the word encroachment has been used in 
connection with the cases of diluviation (see page 133 
ante). In cases of encroachment by a river, it may be 
that the land is first encroached upon, that is, submerged 
and then washed away, but in cases of diluvion^ the 
change by the action of the river refers to the washing 
away of firm land. 

Just as in the case of sudlen encroachment by a 
river or the sea, the ownership of the land encroached 
upon is not altered, (see page 133 ante) so in the case of 
diluviated land the original ownership continues. 
Whoever was the owner before would be presumed to be 
the owner during the period of submergence after 
diluvion. This view has been laid down in some cases 
which are to be briefly noticed here. The principle is 
evidently drawn from the view expressed by their 
Lordships of the Privy Council in Lopezes case, as was 
pointed out by Sir Richard Garth in the case of Kally 
Char an Sahoa v. The Secretary of State (1), where the 
learned Chief Justice observed as follows " It seems to 
me that the possession of the owner in such a case must 
be deemed to continue during the diluvion, and in fact 
until he is proved to have been dispossessed by some 
other person ; and I think that this view of the law is 
quite in accordance with Loficz's case (13 Mbore’n L Av 
467) and with the decision of the Privy Council in 
Radha Prosad Singh v. Ram Char an Singh L. Ri, 

0) i. L. K. 6 Cal. 725 (7^0). ^ 



CL,V.] DILUVION UNDER THE REGULATION. 54 1 

3 Cal. 796). We certainly acted upon that principle in 
this Court in deciding the important case of Mohunt 
Ckutterhhooj Bhario v. The Secretary of State for 
India (Reg. Ap. No. 184 of 1877), which, I believe, is 
not reported, but against which, so far as I am aware, 
no appeal has been preferred/' 

“The plaintiffs in that case were shown to have 
been in possession of an estate in the year 1846, which 
soon afterwards became diluviated, and upon its re- 
appearance many years afterwards, it was taken 
possession of by the Government and resettled with 
other persons. We held, that, under such circumstances, 
the plaintiffs' possession must be considered as continu- 
ing during the period of diluvion, and until possession 
was shown to have been taken of the land by the Govern- 
ment/' It may be noticed that the decision of the 
Calcutta High Court in this case on the point of limita- 
tion was overruled by the Privy Council, in the Secre- 
tary of State V, Krishnamom Gupta (l). 

The question of ownership of the submerged land 
after diluvion arpse also in the case of Mano Mohun 
Ghose V. Mothura Mohun Roy (2), which was a suit for 
declaration of title to and recovery of possession of, 
alluvial lands, which had been diluviated more than 
twelve years before the institution of the suit. The 
plaintiffs proved their title and possession up to the 
time of diluviation, and alleged that the lands had 
reformed within twelve years without alleging or 
proving possession during that period. The defendants, 
oh the other hand, alleged that the re-formation had 
taken place more than twelve years before the institution 
of the suit and that they bad acquired a title to the 
lands by adverse possession for that period. In delivering 
the judgnient in that case> Wilson, J. observed “A 
third proposition Is also, I think, be^nd dispute, that 

{ 2 ) . l/L. R;-;. Gak-ass.'; 
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where the true owner is in possession at the time of 
diluviation, his possession is presumed to continue so 
long as the land continues submerged probably also 
afterwards until he is dispossessed.” 

, While delivering the judgment of ; the Full Bench, 
in the case of Mahomed Ali Khanw Khaja Ahdnl 
Qunny (i), Wilson, J. observed thus Lands again 
may by natural causes be placed wholly out of reach 
-of their owners, as in the case of diluvion by a river. 
In such a case, if the plaintiff shows his. possession 
down to the time of diluvion, his possession is presumed 
to continue as long as the lands continue to be sub- 
merged” 

In the case of iht Secreiary of State for Indian, 
Krishnamani Gupta {fy, their Lordships of the Judicial 
Cornniittee have laid it down as a broad proposition of 
law, that , no title to the submerged land can be acquir- 
ed against the true owner, so long as it remains in that 
state. (See also Udit Narain Singh w, Golabchand Sahu^ 
1 . L. R. 27 Cal. 22t). This view was followed in the 
case of Madhubi Sundary Dassya v. Gaganendra Nath 
Tagore (3), where the Calcutta High Court (per, Gtldl 
and Mitra JJ.) has laid down that during the period 
when a piece of land is submerged under water, the 
true owners must be held to be in constructive posses^ 
sion, and when it reappears and does not become fit for 
actual enjoyment in the usual modes, it may be 
presumed that the previous* possession continue, until 
, the contrary is proved. 

In the case of Amrita Sundari Devi v; Sir^ajuddin 
Ahmed (4\ the High Court of Calcutta, following the 
above decision of \\\^ Secret at y of State v. Krishnamani 
Gupta; held that the rightful owners must be deemed in 

(1) I, X. R. 9 Cal. 744 {751) : 12 Cal. L. 1 ^. 257. 

(2) , L X R. 29 Cal. 51^ : <5 Cat. W. 

( 3 ) 9 Cat. W. N. Uf. , (4) r9 91..W,^N^^ 
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law to have been in possession of the submerged lands 
during the periods of diluvion, 

Diluvion, Sudden and Qradual Under this 
head, it is proposed to discuss whether there would 
be any difference in the application of the principle 
of law relating to the ownership of the submerged 
land by reason of the fact that land in some cases is 
diluviated suddenly and in others gradually. A difference, 
in fact, has been suggested between cases of sudden 
and gradual encroachm enis (see p. 137 ante). Tl.e view 
expressed there has been stated in consonance with the 
intention of the framers of the Regulation, as would be 
evident from the words — ‘\vithout any gradual encroach- 
ment,*" used in Cl. II, Sec 4, (see pp. 345-346 
It has also been considered that the view expressed at 
p. 137 ante is consistent with what appears to be the 
law in England. There does not appear to be any doubt 
as to the point that in England a distinction is made 
between these two modes of submergence. In cases of 
sudden submergence, the ownership of the submerged 
land is not altered (see p. 133 ante) ; but in cases where 
submergence is effected by gradual and impet cepetble 
encroachment of a river, the ownership is changed (see 
p. 137 ante). The latter view has been applied to a case 
in England even where the site has been found to be 
capable of being identified. [See Poster v. Weight (l)]. 

From the above state of the law prevailing in Eng- 
land it can be reasonably assumed that the law under 
the Regulation was understood to have been what was 
known to the framers of it, who were presumably English 
lawyers, until the decision in the case of Lopez v. 
Maddan Mohan (2) had been passed. In view of the 
unsettled state of the law this point has been left unde-^ 
termined where the topic of ^^Pncroachment, Sudden or 
Gradual- has been dealt with (see pp. 133-3S aiv/i?,) In 

4 C. P. D, 43S ; 49 L.; J. C* P. 97* ( 2 ) 13 Mop, I. A. 46ifC 

' 28 
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the case of Srinath Ray v. Dinabandhu Sen (i), their 
Lordships of the Judicial Committee have not laid 
down distinctly whether the original ownership of the 
land would be affected, if such land is encroached upon 
by the river gradually and imperceptibly, although 
they have said there, in distinct terms, that “sudden 
invasion of a private owner’s land by the waters of a 
navigable river” would not deprive him of the owner- 
ship when the waters permanently retire. The point 
was, therefore, reserved for discussion under the head of 
“Diluvion, Sudden and Gradual” by which technical 
name encroachment by a river is understood in this 
country. 

In regard to land which is diluviated by the sudden 
change of a river, there does not appear to be any 
difficulty, as the law on this point is perfectly settled 
that there would be no change of ownership, if there be 
reasonable marks to continue notice of it or to prove its 
identity ; (see pp. 133-34 ante). Land suddenly invaded 
by the waters of a river does not change ownership and 
when the waters retire permanently, it is restored to the 
original owner, (see pp 133-134 antd). Land suddenly 
submerged and dis-joined ;from one estate and joined 
to another estate will be restored to the original owner, 
if the identity is established (see under Avulsion 333-38 
ante^ So it may be taken as settled law that when 
diluviation is effected suddenly, the original ownership 
remains unaffected. 

As to diluviation which is effected gradually and 
imperceptibly, a difficulty arises only because of the law 
of Elngland as pointed out above. According to the law 
of England, when riparian land is reduced j[to the condi- 
tion of the river-bed by the gradu^^l and imperceptible 
encroachment of a river, the Crown becomes the owner 


(I ) I. L. R. 42 Cal. 489. 
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of such submerged land by the converse application of 
the rule of alluvion (i). Now, the question is whether a 
similar rule would apply to a similar case in this country. 
The question of the ownership of the gradually diluviated 
land does not appear to have arisen in this country ex- 
cept in connection with the right of fishery in the waters 
upon the site of the diluviated land, or in relation to the 
right of property in the gradually diluviated land when 
it re-forms or re-appears. Cases relating to the question 
of the right of fishery in the water upon the site of the 
gradually diluviated land, would not be of any assistance 
in determining the ownership of the gradually diluviated 
land,as it has been held that fishery right in this country 
is not indissolubly connected with the ownership of the 
subjacent soil ; [see S^inath Roy v. Din: noth Sen 2)]. 
It, therefore, becomes necessary to consider the cases of 
reformation on the original site to determine whether 
any distinction has been made in the application of the 
rule underlying the law of reformation between cases 
where original diluvlation has been effected suddenly 
and where the same process has been effected gradually. 

Referring to the facts of the Lopez s case (3) which 
is the leading decision on the point, it will be found that 
the admitted facts so far as is necessary to quote for 
the present purpose, are as follows : — It is admitted 
on both sides that the mouzah in question was at one 
time situate on the north side of the defendant’s mouzaz 
of Burraree, and it was gradually washed away by the 
River Gan^eSy the diluvion commencing in the year 
i8od-4 I. In the year 1848 land began to reform on the 
original site of the mouzah^ and the alluvion increased 
iintir it became a considerable tract.” These words 
make it clear that the diluviation of the land in Lopez s 
case was gradually effected, and notwithstanding that it 

(i) jffnll and Seiby^ Co., 5 M, and W 327* 

<2, 1 . L R 42 Cal. 489. (3) 11 Moo. I. A. 467 (470). 
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was held that the original owner was entitled to the site 
and to the reformation on such site. 

In the case of Mano Mohun Ghose v. Mathura Mo- 
hun Roy ^i), where the possession of the true owner at 
the time of the diliiviation was presumed to continue as 
long as the land continued submerged, the processes of 
diluviation and re-formation were found to be gradual. 

Referring to the facts of the case of Secretary of 
State V, Krishnamoni Gupta (2), as stated in the judg- 
ment of Lord Davey, it would appear that submergence 
of lands in dispute took place from time to time, which 
evidently indicates that the diluviation was gradually 
effected in that case. 

The decisions, cited above, prove that the previous 
owner is entitled to the land re-formed on the original 
site, irrespective of the question whether the original di- 
luviation was sudden or gradual. From this, it follows 
that the right to the diluviated soil is not lost, however, 
gradual the process of diluviation may be. It can. there- 
fore, be maintained that in this country, no distinction 
is made in the application of the law, whether the dilu- 
viation be sudden or gradual. This is a distinction 
which is made according to the law of England, and it 
does not appear to have been followed in this country. 
In this connection, reference may be to the case of 
Narendra Chandr'i v. Nripendra Chandra Lahiri (3). 
In that case, Ghose and Pargiter, JJ. after referring to 
the English cases (see p. 475 ante^ where the distinction 
has been made, declined to follow them, as the principle 
which underlies the decision in Lopezes case clearly 
indicated that the owner of the soil continued to be 
owner of it, even though covered with water. That 
was, no doubt, a case of fishery, but the right of fishery 
in that case was considered as an incident and component 

(I) I. L. R. 7. Cal. 235 (232)* (2) L L* R. 29 Cal. 518. 

(3) 4 Cal. L. J. 51 : 10 Cal. W. N. 540. 
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part of the ownership of the soil subjacent. The view 
expressed in that case by the learned Judges, was sup- 
ported also by the application of the general principles 
of equity and justice as declared by Clause Fifth, Sec. 4 
of Regulation XI of 1825. See. also under “Without 
any Gradual Encroachment *’ pp. 340 46 ante, 

Diluvion and Beduotion of Bent and Be- 
venue: — The rules of law prevailing indifferent pro- 
vinces, whereby it is provided that the diminution of 
area is to be followed by reduction of rent and revenue, 
have been laid down by seperate. acts and enact- 
ments and they are briefly noticed below. 

Government and private proprietors In in Bengal. 
Bengal, the Bengal Alluvion and Diluvion Act (IX of 
1847) which deals with the assessment and measurement 
of land gained by alluvion or dereliction of a river or the 
sea, contains among others the following provision. 

Sec. 5, “ Whenevej. on inspection of any such new 

Deduction from jama of ^hall appear to tile 

estate from which lands have local revenue authorities that 
been washed away. ,11, « 1 

land has been washed away 
from or lost to any estate paying revenue directly to 
Government, they shall without loss of time make a 
deduction from the sadar jama of the said estate equal Proportionate 
to so much of the whole sadar jama of the estate as deduction of 

suduar jama. 

bears to the whole the same proportion as the mufassal 
jama of the land lost bears to the muffasal jama of the 
whole estate; but if the mufassal jama of the whole 
estate or of the land lost can not be ascertained to the 
satisfaction of the local revenue-authorities, then the said 
local revenue authorities shall make a deduction from 
the sadar jafiia of the estate equal to so much of the 
whole sadar jama of the estate as bears to the whole • 
the same propprtiort as the land lost bears to the whole 
estate. And this deduction, with the reasons' thereof, 

.shall be forthvvitlr reported by the local revenue-authorr- f 
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ties for the information and orders of the Board of 
Revenue, whose orders thereupon shall be final*'. 

inspection of any such new mnp'* : —The ex- 
pression maps'" in the above section means ^^new 
maps'" referred to in Sec. 3 of Act IX of 1847, which are 
to be prepared according to the new survey which, it 
shall be lawful for the Government of Bengal to direct, 
of the lands on the banks of rivers and on the shores of 
the sea in order to ascertain the changes, whenever ten 
years shall have expired after the last previous survey. 
Such *‘new maps" can therefore be prepared only at the 
expiiy of ten years from the last previous survey; and 
it is also apparent from the words of the above section 
that ‘on inspection of such new map,* which evidently 
means ‘on comparison of the new map with the old 
ones* — that such deduction of revenue can be made. 
From this it follows that a deduction of revenue can be 
made only at fixed periods, namel}', at the expiry of ten 
years after the last survey. 

Suppose an estate is surveyed last in 1853, and a 
part of it diluviates in 1857, tlie landowner will not be 
entitled to a proportionate reduction of revenue until 
the year 1863, when a new survey will have to be made 
according to the terms of Sec. 3, .^\ct IX of 1847. 

This interpretation may be supported by the view 
expressed by their I.ordships of the Judicial Committee 
in the case of The Secretary of State v. Fahaniidannissa 
Be^um (i), in the following passage : — “If, indeed, such 
legislation as is contained in the preceding s. 5 had 
been in force from the outset, so that as soon as land 
had been washed away from a permanently-.’^ettled estate 
there had been a proportionate reduction of the revenue 
payable to the Government, it would not have been 
unreasonable to regard the land whfcn again free from 
water as land ‘added* to the estate, and to assess it 


(i) I. L. R. 17 C-il* 590 (603). 
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accordingly. And it may be that when the new map 
shows that land has been washed away from a settled 
estate since the previous survey, a proportionate abate- 
ment ought to be made under the Act of 1847. Upon 
this it is unnecessay to pronounce an opinion. It is 
clear that the Act provides no machinery for making 
such abatement where the land was covered with water 
at the time of the original survey. It is only ‘when on 
inspection of the new map* it appears that land had 
been washed away that there is any legislative authority 
for making an abatement.” From the above interpre- 
tation it follows that a proprietor will not be entitled to 
proportionate reduction of sadar jama at the very mo- 
ment when his estate is diluviated as against the 
Government representing the sovereign authority ; nor 
would the Government as such will be entitled to assess 
alluvial accretion except at the re-surveys contemplated 
by Sec. 3, of Act IX of 1847. See Obhoy Churn Chow- 
dhury v. 1 he collector of Dacca (i). 

^^5 hit 1 1 be finaV' : — As to the significance of these 
words, reference may be made to the case of Fahamida- 
nnisa Begum v. The Secretary of State (2), which was 
affirmed by the Privy Council in The Secretary of State 
v. Fahamidannissa (3). See also “Suits under the 
Regulation” post. 

Next, it may be maintained that there is nothing 
in Act IX of 1847, which precludes the Government 
from granting a reduction of rent or claiming an 
enhancement of revenue on account of alluvial accre- 
tions except at resurveys when the Government acts in 
the capacity of a private zemindari as in khas mahals. 
As to the point that the Government is in the position of 
a private zemindar in respect of khas mahals^ it would 
seem to be settled faw in the country. (See pp. 240 and 

(1) 4 Suth. W. R. 59 (civ). (2) I, L. R. 14 Cal 67. 

(3) See p. 548 
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242 ant^. In such capacity it would be open to the 
Government to allow the abatement of rent except as 
laid down by the provisions of Act IX of 184 /, This 
view would seem to follow from the decision of the 
Calcutta High Court, in his case of Abhcy Churn v. The 
CoUeetor of Dacca (i). 

Landlord and Tenant, Former law As be- 
tween the landlord and tenant the question of deduction 
of rent will be governed by the provisions of the Law of 
Landlords and Tenants. The earliest enactment to which 
reference will be made here is the Act X of 1859, Sec. 
18 of that Act runs as follows : —“Every raiyat having 
a right of occupany shall be entitled 

When raiyat may , . , ^ , 

claim abatement of to claim an abatement of the rent 

'*^''** previously paid by him, if the area 

of the land has been diminished by diluvion or otherwise, 

or if the value of the produce or the productive powers 

of the land have been decreased by any cause beyond 

the power of the raiyat^ or if the quantity of land held 

by the raiyat has been proved by measurement to be less 

than the quantity for which rent has been previously 

paid by him.’’ 

Provisions exactly similar to the above section were 
declared by section 19 of Act VIII 1869. (The Law 
of Landlords and Tenants.) 

According to the provisions of the former law, the 
right of an occupany raiyat to claim a deduction of 
rent on account of bis land having decreased in area by 
diluvion was indiputable. But, by the terms of the Kabu- 
liyat a tenant might have been precluded from claim- 
ing such abatement of rent, under the old law. This 
point was discussed by the Calcutta High Court, in tlie 
case of Sheik EnayutooUak V, Shaik Elatuebiiksh 
where it was held that a tenant whether with or with- 

(1) 4 Suth# W. K. 59 (Civ). 

(2) Suth. W. R. 1864 (Gap no.) 42 (Act X Rulings), 
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out a right of occupancy was entitled to abatement of 
rent for land washed awa}*, unless precluded by the 
terms of his Kabuliyat from claiming that abatement. 
Sir Barnes Peacock, C. J., in delivering the judgment of 
the Court in that case, with reference to the words — 
“raiyat having a right of occupancy” in the above sec- 
tion 18, observed as follows: — ‘^Although section 18, 
Act X of 1859, is confined to raiyats having a right 
of occupancy, yet that Act was not intended to take 
away any right which existed by law, independently of 
the Regulations thereby repealed ; and if, before the 
passing of the Act, a tenant, not having a right of occu- 
pancy, was entitled to abatement for any part of his 
land washed away, it was never intended by Act X of 
1859 to take away that right. In Plngland, it is clear 
that, if a portion of a tenant’s land be washed away, he 
is entitled to have an abatement of his rent pro tanto. 
The rule is clearly laid down as follows in Bacon’s. 
Abridgment, 7th Edition, Vol. H, p. 63 ” After quoting 
that rule in the next passage of his judgment, the 
learned Chief Justice continued thus:— “We think that 
that rule is founded on the principle of natural justice 
and equit3% that, if a landlord let his land at a certain 
rent to be paid during the period of occupation, and 
the land is, by the act of God, put in such a state that 
the tenant can not enjn^^, the tenant is entitled to an 
abatement.” 

It would therefore seem to follow from the above 
passage in the jiulgment of Sir Barnes Pejicock, that 
tlie right of a tenant to an abatement of rent on account 
of the diluviation of his land, is a right founded 
upon the general principles of equity and justice. See 
also Raghunath Mondul v. Jagatbundhu (i), and Sham 
Lull V. hady Bunfara (2), An auction-purchaser of 
a holding was also held to be entitled to claim abate- 
(1)8 (’al. L. R. 393. ( 2 ) 2 Hay-s Rep. 522, 

■29 ■■■ ■ 
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ment of rent when the area was diminished by diluvion 
although his purchaser may have neglected to make such 
claim ; Kaliprasanno Rai v. Dhananjay Ghose (i). But 
in a case of a private sale it was held that the purchaser 
was not entitled to enforce the claim of abatement, 
as his vendor did not claim the right at the time fixed 
by the agreement between him and the landlord : 
ProsHnno Moyce v. Doya Moyee (2). 

As to talookdars, hcwladars, putnidars^ dar^putnidars 
and other tenure-holders, it would seem to be clear that 
under the former law, it was open to them to claim the 
right to abatement of rent, when the whole or portion 
of the land owned by them had been washed away. In 
Afsuruddin v. Sharashilala (3', it was held that in the 
absence of an express stipulation to the contrary, a 
ialookdar was entitled to claim a reduction of rent, when 
his land had been washed away. In the case of Horo 
Khhen v. Joykishen (4), it was held by a Full Bench of 
the Calcutta High Court that a putnidar or any other 
lease-holder could sue for abatement of rent under Sec. 
23 of Act X of 1859. 

In the case of Ishan Chunder v. Chiindet Kant (5), 
the original tenure-holder having agreed not to claim 
abatement of rent, a purchaser of his right at an auc- 
tion-sale was held bound by the original contract, al- 
though a porti«>n of the land was diiuviated. 

There appears to have been some doubt as to the 
right of a talukdar created before the permanent settle- 
ment to claim abatement of rent under the former law : 
Ram Churn Bysack \\ Lucas (6), 

Landlord and tenant, present law. 

Since the passing of the Bengal Tenancy Act (VIII 
of 1885), all the previous enatments have been repealed 


(2) 22 Suth. W. R. 275# 
(4) I Stub. W. R. 299. 
(6) 16 Sulli. W- R. 279 (Civ), 


(1) I. L. R. II Cal. 625. 
(3) Marshal’s Rep. 558. 
(5) *3 Cal. L, R. 55. 
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in those parts of Bengal, Behar and Orissa, where the 
application of that Act has been extended. In such 
parts, the cases relating to the reduction of rent on the 
ground of the decrease of area by diluvion will be 
governed by the provisions of Sec. 52, sub-section (i), 
cl, (b), which runs as follows : — 

52. (1) “Kvery tenant shall — ” 

“(b) be entitled to a reduction of rent in respect of 
an}^ deficiency proved by measurement to exist in the 
area of his tenure or holding as compared with the area 
for which rent has been previously paid by him, unless 
it is proved that the deficiency is due to the loss of 
land which was added to the area of the tenure or hold- 
ing by alluvion or otherwise, and that an addition has 
not been made to the rent in respect of the addition to 
the area.’* 

The word “tenant*’ has been defined by Sec. 4 of 
that Act, which includes tenure-holders, under-tenure- 
holders, raiyats and under-raiyats. 

Thus, the distinction between tenure-holders and 
raiyats which prevailed under the former law with refer- 
ence to their right to claim abatement of rent when the 
area of their holding is diminished by diluvion, has been 
removed. Under the present law, a raiyat cannot be de- 
prived of his right to claim abatement under Sec. 52 of 
the Bengal Tenancy Act, even if there be a contract to 
the contrary : Sec. 178, cl. (f). In thi-s respect, the pre- 
sent law differs from the former law, according to which 
an express stipulation could have deprived a tenant of 
his right to claim abatement of rent. But, in tlie case of 
tenure-holders, an express agreement not to claim 
abatement debars him from claiming a deduction of 
rent on the ground of diminution of area by diluvion. 
Section 179 of the Bengal Tenancy Act makes such 
agreentieht valid/ In the case of Cal Afukherji 
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V. Kymuddin iardar (i), the lease was a permanent 
mokurari one, in which it was stipulated that the tenant 
would not be able to claim abatement of rent for dimi- 
nution of area by diluvion. It was held that on account 
of diluvion the tenant was not entitled to claim an 
abatement of rent under Sec. 52. 

The word tenant ” in the above section does not 
include a raiyat who holds dearah land as ccn'emp^ale 1 
by the provision of Section 180 of the Bengal Tenancy 
Act, so as to be able to claim a reduction of rent 
according to the provision of Sec. 52. This point has 
been decided in the case of S'f lnibnsh Proshad v. Ram 
Raj Tewari (2), where it has been held tliat a raiyat 
who holds dearah hind can not, until he has acquired 
occupancy right in his holding by twelve years conti- 
nuous possession, demand a reduction of rent under 
cl. (b) of sub section (i) of section 52 of the Bengal 
Tenancy Act, 

The rules for reduction of revenue in respect of 
mahals diminished b}’ diluvion has been provided for 
by Sec. 99, cl. (2) of the North-Western Provinces and 
Oudh La^id Revenue Act, 1901 (being Act III of 19CT, 
United Provinces), See page 303 ante. 

As for reduction of rent on account of the dimi- 
nution of area of a tenant, provisions have been made 
under Chapter IV of the North-Western Provinces 
Tenancy Act, 1901 (Agra Tenancy being Act II of 
1901, United Provinces). By cl. 'e), section 42, it has 
been laid down that an eX' proprietary tenants may sue 
for abatement of rent when his holding has been decrea- 
sed by diluvion or by encroachment. Clause (g), Sec. 43 
lays down a similar provision for abatement of rent in 
respect of the holding of an occupancy tenant. A 
similar right has been given to non-occupancy tenants 
by Clause (a), Sec. 48. See pp. 320-321 ante, 

(I) 9 Cal. W. N* 886. (2) 18 Cal. W. N. 598. 
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In the Punjab, the provision for deduction of revenue 
has been made by section 59, cl. (e) of the Punjab Land 
Revenue Act (XVII of 1S87) : see page 303 ante. The 
cases relating to the deduction of rent on account of the 
deficiency of area caused by the action of a river will 
be governed by Sec. 28 of the Punjab Tenancy Act 
(Act XVI of 1 88/). The substantive provision has been 
laid down by sub-section l), clause (b) of Sec. 28, wliich 
runs thus : — 

“28(1) P'very tenant shall — ” 

* # * 

(b) “be entitled to an abatement of rent in respect of 
any deficiency proved to exist in the area of his tenancy 
as compared with the area for which rent has been 
previously paid by him, unless it is proved that the 
deficiency is due to the loss of land which was added to 
the area of the tenancy by alluvion or otherwise, and 
that an addition has not been made to the rent in res- 
pect of the addition to the area.” 

The provision thus made by the Punjab Tenancy 
Act, 1887 would appear to be similar to the law, laid 
down by the Bengal 7 ’enancy Act (see pp. 319-320 
ante^ 

Miscellaneous cases where cL V, Sec 4, has 
been applied 

The two principal classes of cases, nameh', tho.se 
relating to reformation in situ and those of diluviation, 
for which no specific provision has been made by the 
Regulation, and which have been, for that reason, 
decided upon “general principles of equity and justice,” 
have been discussed. It is now' proposed to discuss only 
few other decided cases where, in the absence of any 
specific provision irt the Regulation, the general prin^ 
ciples of equity and justice have been applied. 

In the case of Rajendra Nath Ray v. Nando La( 
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Guha {\\ the point that was raised was, whether an 
alluvial accretion to a rent-free Mahatran was liable to 
be assesed with rent according to the principle of law 
involved in the express enactment of S. 52 of the Bengal 
Tenancy Act (VlII of 1885). In that case, it has been 
held {per Mookerjee and Beachcroft, JJ.) that Sec. 52 of 
the Bengal Tenancy Act is not directly applicable to 
such a case, and that the alluvial increment to a rent 
free tenure is liable to be assesed with rent according to 
the general principles of equity and justice, by which 
such cases are to be decided (see pp. 323-325 ante). 

It may be observed in this connection that it was 
held by the Sudder Court, in the case of Musst. 
Rammonee v. Oomesh Chundvr (2), that such right was 
left to Zemindars by the proviso to clause first, sec. 3 
of Regulation II of 1S19, in cases where the increment 
did not exceed 100 Bighas (see pp. 322-323 ante). 

In Narendra Chandra Lahiri v. Nripendri 
Chandra Lahiri (3), a non tidal and non-navigable 
river which formerly flowed through the estate of A, by 
g'adual and imperceptible encroachment, submerged a 
portion of an adjoining estate of B. A claimed a right of 
fishery over that portion of B’s state which was then sub- 
merged by the river. It was held in that case that upon 
general principles of equity and justice as declared by 
Cl. V., Sec. 4, A did not acquire any such right. Thus, 
in a case where the right of fishery was in dispute, it 
was held by the Calcutta High Court {per Ghose and 
Pargiter, JJ.) that the Courts of Justice would be guided 
by the general principles of equity and justice, (see pp. 
474 - 7 S 

Now, the above two decisions illustrate how Clause 

Fifth, Sec. 4, has been construed by our Judiciary. 



(J) 19 Cal. L. J. 595 : iS Cal. W. N. 1206. 

(a) (185S) Bcng. S. D. R, 1836. 

(3) 4 Cal. L. J. 51 : 10 Cal. W. N. $^Q, 
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In the case of Kalee Per shad v. Collector of My men^ 
siagh (i), where the contest was between two private 
proprietors for the possession of an island to which 
Government did not lay any claim, it was held that if 
the Government did not think fit to lay claim to it, 
the case would fall within the 5th Clause of Section 4, 
{see p. 402 ante\ 

‘^Best evidence •****•*• of established local 
usage”: — This point has been dealt with at some length 
under the head of ‘ clear and definite usage,*' (see pp. 190 
— 195 ante). What would, and would not, constitute the 
best evidence of local usage, has been discussed in tliat 
part in reference to reported eases, where the point has 
been dealt with. 

Cases where Cl. V, Sec. 4 has not been applied : — 

In the case of Ranee Snrnomoyec v. far dine Skinner 
& Co. (2), the plaintiff claimed a part of the river-bed 
between an island and the main land, as forming an 
accretion to the island which was a khas mahal 
purchased by her at the sale by the Collector. Tliat 
part of the river-bed gradually dried up in consequence 
of the channel between the island and the main 
land, having become closed at both of its ends. It 
was held by the Privy Council that in such cases the 
dried-up bed could not be regarded as land gained 
by gradual accession from the recess of the river. In 
this case, it was contended on behalf of the appellant 
that, upon the general principles of equity and justice, 
according to the provision of Cl. V, Sec. 4, she was 
entitled to it. Upon this contention, their Lordships 
held that Cl. V. Sec. 4 was not applicable to the facts 
of the case, as the land in dispute was not gained by 
alluvion or dereliction of a river within the meaning of 
that clause. * 

(1) 13 Suth. W. R. 366 (370)1 

(2) 20 Suth. W. R. 276 (Civ J 
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ALLUVION AND DILUVION. 

RhLATING TO SUITS KKSPKCTINC ALLUVIAL LaNDS. 

Suits relating to the liability to assessment of 
Revenue in respect of Alluvial Land 

Under this head, the right of private proprietors 
to contest their liability to assessment of revenue by the 
Government in a Civil Court is to be discussed. The re- 
gulations and enactments which have been passed to deal 
with the question of assessment of reventte upon alluvial 
increments have been stated before in connnection 
with “Assessment of Revenue on Accretions,” (see pp. 
288-292 ante). It would be apparent on reading those 
pages that Regulation 11 of 1819 [Bengal Land-Reve- 
nue Assessment (Resumed Lands) Reg. 1819] lays down 
tlie provision of law on the subject. That 

Regiilation, by Cl. 3, Sec. 21, declares that the order of 
the Board of Revenue pronouncing against the liability 
to assessment shall be considered final, unless fraud or 
collusion in the previous inquiry can be established in a 
Court of Justice. Sec. 22 of Regulation II of 18I9 
provides that a party may be left in possession of the 
land which the Revenue Authorities consider liable to 
assessment, whenever he shall engage to institute a suit 
in a Court to try the justness of the demand made by 
the Revenue-Authoiities. Additional right to contest 
liability to assessment by civil suits has been given to 
proprietors by further provision made by SeC. 24 within 
the limited time, prescribed hy that section. Sec. 26 of 
that Regulation further lays down that against the 
decision in cases instituted in the Zillah Court, there 
would be a right of appeal to fhe court of Sudder 
Dewany Adalat. Sec, 31, Reg. II of 1819 lastly asserts 
in general terms that “it being left to the Court of Judi- 



CL.V.] SUITS TO CONTEST LIABILITY TO ASSESSMENT. 559 

cature to decide on all contested cases whether lands 
assessed under the provisions of this Regulation were 
included at the period of the decennial settlement with- 
in the limits of the estates for which a settlement has 
been concluded in perpetuity, and to reverse the decision 
of the Revenue-authorities in any case in which it shall 
appear that lands which actually formed, at the period 
in question, a component part of such an estate, have 
been unjustly subjected to assessment under the pro- 
visions of this Regulation, the Zamindars and other pro* 
prietors of land will be enabled, by an application to 
the Courts, to obtain immediate redress in any case in 
which the Revenue-authorities shall violate or encroach 
on the rights secured to them by the Permanent 
Settlement.” 

It would thus appear clear that the right to contest 
the liability to be assessed with revenue in respect of 
any land included within the boundaries of any per- 
manently settled estate was expressly given to zemin- 
dars and other proprietors of land by Regulation II 
of 1S19. 

The next Regulation to which reference should be 
made in this connection is Regulation VII of 1822 
(Bengal Land Revenue Settlement Regulation, 1822). 
This Regulation applied at first to the ceded and con- 
quered Provinces in the district of Cuttack, pargana 
Pataspur, and its dependencies where the permanent 
settlement has not been introduced and was afterwards 
extended to the Provinces of the Bengal Presidency to 
be applied to various mahals and tracts for which a 
permanent settlement had not been concluded, by the 
provision of Sec. i of Regulation IX of 1825 (I^ngal 
Land-Revenue Settlement Regulation, 1825). Although 
Regulation VII of ^822 deals with estates or mahals 
not permanently settled and gives power to the Collector 
to deal with questions of title in a variety of matters, 
$0 
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3'et in such cases it makes provision for resort to Civil 
Courts, to contest the decision of the Collector. 

The right to bring a regular suit in the Zillah Court 
to contest the decision of the Collector relating to the 
existence of any usaj^e of partition has been expressly 
given by proviso II, clause second of sec. 12 of that Re- 
gulation. There, it has been also provided that in certaian 
cases the decision of the Revenue-Officers shall be 
conclusive. Sec. 18 declares that the Courts of Judica- 
ture shall not disturb possession given by the Collector, 
except on a regular suit and on a decision as to the 
right. Sec, 23, Cl. (2) lays down that regular suits 
which may he brought to contest decisions [)assed by 
the Collector shall be of the nature of an appeal to the 
Court in its regular jurisdiction from a summary award. 
It shall not therefore be necessary for the Collector or 
other officer of Government to be a p irty in the action. 
By the sixth clause of sec. 29, Reg. Vll of 1822, the 
the right to bring a regular suit to contest the decision 
of the Board of Revenue has been distinctly given in the 
following words:— “Any person, however, dissatisfied 
with the summary judgment of the Collector or the 
Board, and desirous of a full and formal decision, shall 
be at liberty to prefer a regular suit to try the merits 
of the case in the Zilla or other similar or superior Court 
in which it may be cognizable.” 

Reg. IX of By Regulation IX of 1825 (P>engal I.and-Revenue 

changed^ the Settlement Ilegulation, 1825) rules of procedure laid down 
in Reg. II of 1819 have been modified but the substan- 
tive law declared by Reg. II of 1819 remains unchanged. 
Reg.IX of 1825 by a proviso to Clause Twelfth, Sec. 5, lays 
down additional rules for instituting suits in Civil Courts, 
The Regulation that should be referred to next is 
Regulation HI of 1828, By thia Regulation, Special 
Commissioners were appointed in some districts for a 
speedy determination of suits brought to contest the 
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demand of Revenue-Officers. In those districts where 
Special Commissioners were appointed the powers of 
the ordinary civil courts in such cases were suspended 
and no appeal lay to them from the decisions of Collec- 
tors or the Board of Revenue. All these provisions 
were, however, repealed by Act I of 1903. Sec. 10, 
clause second of that Regulation, which has not been 
repealed, provides tliat all decisions by the Boards of 
Revenue relating to the liability of assessment of lands 
shall be carried into immediate execution, notwith- 
standing that the parties against whom sucli decision 
may have been passed, shall have instituted a suit to 
contest the decision of the Board in any of the estab- 
lished Courts of Justice. Clause Third of Sec. lo, 
further lays down that all suits which may be instituted 
in the established Courts of Justice under the provisions 
of sections 22 and 24, Reg, II of 1819, and Sec. 5 of 
Reg. IX of 1825 to contest the decisions of the Board 
of Revenue shall be heard and determined as being in 
the nature of appeals from those decisions. That clause 
further provides rules as to when further evidence oral 
and documentary should be and should not be taken. 
By clause fourth of that section, the right has been 
reserved for the Revenue-;iuthorities to prefer an appeal 
in those cases to the Court of Sadar Devvani Adal-tt from 
the decision passed in the first instance by Zillah court?. 
Lastly, by a proviso to Sec. 13, that Regulation lays 
down that suits brought by Zemindars, Talukdars and 
other Sadar Malguzars, owning and occupying land in 
the neighbourhood of the Sundarbans with a view to 
contest the right of the Government to make grant.?, 
leases, and assignments in respect of lands which may 
be proved to be within the limits of the unoccupied, 
jungle, shall be dismissed with costs. [See. Rajah 
Barodakant Roy v. Commissioner 0/ the SHadarhansXi)\ 
(T> 2 Beng. L. R. (P. C.) 33 ii smh W, R. (P. C.) 14. 
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It is thus apparent that modifications made by the 
provisions of Regulation JII of 1828 relate only to the 
rules of the procedure and they do not touch the right 
of appeal to civil tribunals of the country nor alter any 
of the rights previously assured to the owners of perma- 
nently-settled estates. 

The above review of the law which existed in this 
country prior to the passing of Act IX of 1847 (Bengal 
Alluivon and Diluvion Act, 1S47) discloses the fact that 
although successive Regulations *ljad been passed after 
the Permanent Settlement of Bengal (Regulation I of 
1793), they were only intended to bring under assess- 
ment lands not included in permanently settled estates 
and lands which were waste or lands gained by alluvion 
or dereliction of a river or the sea, comprised within 
permanently settled estates which were rigorously 
excluded from further assessment. It would also be 
apparent from the above review that the proprietors 
were also assured that they would be able to protect 
themselves by suits in Civil Courts when the revenue 
authorities act in a way which may prejudice their 
permanent right 

Now, turning to Act IX of 1847, whereby the 
previous Regulations regarding the liability to assess- 
ment of land gained by alluvion or dereliction was 
repealed, it would be found that Sec. 6 lays down that 
assessment made by local revenue authorities and 
confirmed by the Board of Revenue shall be considered 
final. Sec. 9 of that Act further provides that no suit 
or action in any Court of Justice shall lie against the 
Government or any of its officer on account of anything 
done in good faith in the exercise of the powers con- 
ferred by that Act. 

By reason of the above provisions in Act IX of 1847, 
that Act was construed for sometime as having abroga- 
ted the right of a proprietor to contest the liability to 
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assessment of lands which reformed on an original site 
of ascertainable boundaries, by suits in civil courts. 
This will be apparent from the first two cases briefly 
noticed below. 

In the cas'e of Dtwan Ramjeuan Sitigh v. The Collec- 
tor of ^hahabad (i), it was held that land, which upon 
inspection of the Survey Map appeared to have been 
added to an estate, although it might be a re-formation 
upon the old site, was liable to assessment under section 
6, Act IX of 1847, and no suit would lie in a civil court 
against the orders of the Board of Revenue in such a 
matter. Sir Richard Couch, while delivering the judg- 
ment of the Court in that case, said thus : — '‘The deci- 
sion of the Privy Council is a decision with regard to the 
property in the land which is so reformed, that is, where 
the land which was formerly lost to the proprietor by 
being washed away or submerged, is reformed upon 
the old site and the boundaries can be traced ; the land 
so reformed belongs to him. But that decision does 
not touch the construction of this Act 

“It appears to us that this is a case coming within 
section 6, where power is given to assess the land which 
had been re-formed, and then the same section sa3^s 
expressly that orders of the Sudder Board of Revenue 
shall be final in such a matter. If the present plaintiff 
had any case at all, it was one for the consideration of 
the Sudder Board of Revenue and not for a suit in 
a Civil Court.” This view was followed in Ram Je^van 
Sin^h V, Tfie Collector of Shahabad (2), where it was held 
{^per Couch. C. J., and Phear & Ain.slie, J J.) that the 
words — “land has been added 'to any estate paying 
revenue directly to Government,” in Sec. 6, Act IX of 
1847, mean “added to the estate as it is depicted on 
the survey map.” 

(1) 14 Beng. L. R, 22t (N<^) : iS ' 

(2) ’ .19 Sttth. W. U.-r27y.;. -v 
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The view expressed in the above two cases was 
modified in tlie case of Ihe Collector of Moot shedabad v, 
I\ay Dhunput Sin^h (l). In that case, a piece of land 
was gained from the river Ganges, and was supposed to 
be an addition to a Zemindari by the Survey Authori- 
ties, and as such it was settled with the Zemindar with 
an additional jumma having been assessed upon it. It 
was Iteld that so far as the addition was concerned, the 
orders of the revenue authorities were final under 
section 6 of Act IX of 1847 as regards the person whom 
they directly affect, namely, the zemindar, but those 
orders <lid not operate to take away the right of the 
proprietor from whom the land was gained to seek by 
suit in a Civil Court to recover his property from the 
hands of those who were keeping it from him. It was 
further held in that case that the words of section 9 of 
Act IX of 1847 would bar a suit against Government 
or its officers for damages on account of anything done 
in good faith in the exercise of the powers conferred by 
that Act, but they did not forbid a suit to recover pro- 
perty whicli either Government or its officers may be 
keeping away from its rightful owner. This decision 
was followed in Narain Chander v. Taylor and others 
(2), where it was lield tliat although a settlement made 
by the revenue authorities under Act IX of 1847 was 
final, the fact of such settlement would not preclude a 
proprietor from establishing his riglit to the lands so 
settled. 

The next case where the point was raised is the case 
of Sarat i^tindari Dehi v. Secret,! ry of State (3). In 
that case a distinction has been made between a suit 
which is brought to contest the amount of revenue 
assessed upon lands in dispute and a suit which is 

(1) 23 Sulh. W, K 38 : 15 Beng L. R. 49. 

(2) 1. L. R, 4 Cal. I03 : 3 Cal. L. R. 151. 

<0 I. E. E Cal. 7S4. 
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instituted to contest the right of the revenue authorities 
to assess those lands with any additional revenue ; and 
it was held that the assessment in the former case was 
final and could not be called in question in a civil suit, 
but that fact would not bar a suit in the latter case, 
which would raise a question of jurisdiction, namely, 
whether the revenue authorities had jurisdiction in such 
cases to act under the provision of Sec, 6, Act IX of 
1847. This view is supported by the following passage 
in the judgment : — “We think, therefore, that the words 
of the Act and the reported cases go to this extent, 
that when an assessment has been made under Sec. 6' of 
the Act and approved by the Board of Revenue, that 
assessment is final and can not be called in question in 
a civil suit. But the fact of an assessment having been 
made is no bar to an inquiry as to whether the Act 
applied, and whether the revenue authorities had any 
right to make the assessment— in others words, whether 
they had jurisdiction under Sec. 6 of the Act. That is 
a question which we think it is open to the Courts to 
try, and that is precisely the question raised in the 
present suit.** 

The difference of opinion, as indicated above by the 
conflicting decisions, induced Field & Maepherson, JJ. 
to refer the point to a Full Bench, in the case, of Faha^ 
midanntssa Begum v. Secretary of State (i), with an 
expression of opinion that Act IX of 1847 was a Proce- 
dure Act and not intended to interfere with the subs- 
tantive right reserved for proprietors by the previous 
Regulations as pointed out by Sir Richard Couch in 
Budrunnissa ChowdJuani v. Prosunno Kumar (2). 
The facts in F'ahamidannisa s case were shortly as 
follows The lands to which the suit related were a 
part of Chur Mohan Sureswar, and were included with- 

(1) I.L.R. r4Cal. 67. 

(2) 6 Beng. L. K. 255 : 14 SiUbi W. U, 25 (F, B.) 
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in a permanently-settled estate of the plaintiffs. At the 
time when the first survey map was made, the whole 
chur had become diluviated ; when a second survey 
map was made under Act IX of 1847, the part of the 
chur now in question had re-formed on the old site. The 
Revenue Authorities assessed the land with revenue 
under Act IX of 1847. The suit was brought to estab- 
lish the plaintiff’s right to hold the land as part of their 
permanently-settled estate, free from liability to addi- 
tional assessment as had been imposed upon it. The 
primary Court gave the plaintiff a decree, but the Lower 
A'ppellate Court reversed it. Against the decree of 
reversal a second appeal was preferred to the High 
Court, which gave rise to the reference to the Full 
Bench. 

The questions referred to the Full Bench were the 
following : — 

First — Whether the provisions of Act IX of 1847 
are applicable to land reformed on the site of a perma- 
nently-settled estate, the revenue of which has been 
paid without abatement since the permanent settle- 
ment. 

Secondly — Whether, if these provisions are not .so 
applicable, a Civil Court should, in the exercise of its 
discretion, make a decree declaring that the proceedings 
of the revenue authorities in respect of such land are 
ultra vires. 

The judgment of the Full-Bench in the above case was 
delivered by Wilson, J, who after reviewing the earlier 
Regulations, as has been done in this book (see pp. 
558-62 ante^y concluded thus (at p. 86): — “These are the 
sections which have to be considered, and the broad ques- 
tions to be decided are, firsts whether they have taken 
away from the Civil Courts all ppw^r of inquiring into the 
liability to assessment of alluvial lands which have Been 
assessed ; and, secondly, whether they have made lands 



CL.Vj. SUITS TO CONTEST LIABILITV TO ASSESSMENT. 567 

liable to be assessed which were not so before. I think 
it worthy of observation, in tVie first place, that the 
Legislature of this country has always acted in these 
matters upon a clear policy, namel3^, that questions of 
title are for the Courts of Justice, questions of assessment 
for the Revenue Authorities. That principle had, prior 
to 1S47, been acted upon for 50 ^''ears in the case of 
alluvial lands, and it is still applied, so far as I know, 
in all other cases. The construction contended for 
reverses the settled polic^^ in this one particular instance ; 
it involves a direct infringement of rights of property 
amounting in the present case, on the facts found, to 
confiscation ; and it takes awa^/^ from people their ordi- 
nary power of having their legal rights of property' 
determined by Courts of Justice, 1 think we ought not 
to adopt such a construction, unless the intention of the 
Legislature has been expressed in clear and unmistaka- 
ble language ; and I can find no clear expression of 
such an intention ; on the contrary', 1 think tlie language 
of the Act shows with reasonable clearness another 
intention altogether,” The learned Judge, next, discuss- 
ed all the provisions of Act IX of 1847, and, then, came 
to a conclusion which was expressed in the following 
terms ; —“The general conclusion I have arrived at on 
the examination ol this Act is, that the Legislature 
has abolished all the special provisions for tr^dng the 
liability to assessment in the case of alluvial lands, 
has cast it upon the Revenue Authorities to form 
and act on the best judgment tliey can in the matter, 
and has left the question of liabilit^^ to be decided 
by the Civil Courts as and when the question may 
arise. No doubt the Revenue Authorities are right 
in rhaking the carefyl inquiries which I understand 
they do make before assessing such lands ; I thinks 
however, that their conclusions are not of binding 
fbrce> but that the Civil Courts have, in a suit like 
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the present, jurisdiction to inquire into the question 
of liability.” (i). 

Thus by the Full Bench the first question was 
answered in the negative and the second question in the 
affirmative. 

The decision of the Full Bench was afterwards 
affirmed on appeal to the Privy Council, in the case of 
Secretary of State v. Fahamidannhsa Begum (j) ; 
Lord rierschcll, who delivered the judgment of their 
Lordships, in the concluding portion, said tlius : — “The 
case, as it appears to their Lord.sl)ips, may be sliortly 
put thus. The Board of Revenue have, in violation of 
the right solemnly secured to the owner of a permanent- 
ly-settled estate, claimed to subject his land to an 
additional assessment, a claim which has been declared 
by legislation to be wholly illegal and invalid. There- 
upon the owmer exercises the right cotTerred upon him 
by the Regulation of 1819, and appeals by suit to the 
Court of Judicature to reverse the decision of the 
revenue authorities. In bar of this suit the answer 
.set up is that a subsequent law empowers the revenue 
autliorities to assess, by new machinery lands of a des- 
cription within which the land in question does not fall, 
and makes the orders of the Board of Revenue there- 
upon final. Their Lordships are at a loss to see how 
this can be any answ-er. If it had been intended to 
take away from the proprietors of estates the power, by 
application to the Courts, to obtain immediate redress 
in any case in which ‘the revenue authorities shall vio- 
late or encroach on the rights secured to them by the 
permanent settlement,’ it would have been done in 
express terms and not by such enactments as avvi con- 
tained in the Act of 1847. It seems to their Lordships 
that it would be an erroneous interpretation of that 

U) FahatHiiiannissa V, Secretary of State ^ I. L. U> 14 Cal. 67 (90). 

(2) I. L. U. 17 Cal 590(605): L. K. <7 Ind. A. 40 (53.) 
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statute to hold that it rendered the Board of Revenue, 
supreme, and enrdjied them to make valid and effectual 
a proceeding on their part which the law had declared 
to be wholly illej^al and invalid.” 

The above decision, namely, that Act IX of 1847 
has no application to lands included in the Permanent 
Settlement of 1793, when the assessmeiit of such lands 
was fixed for ever, and that when such lands reform 
after diliiviation, they cannot be re assessed, has been 
re-affirmed by the Privy Council, in the case of 
Jai^adhtiira Nath Roy v. Secretary of State (i). 

The cases, discussed above, relate tQ the liability to as- 
sessment of reformed lands which were comprised with- 
in the boundaries of permanently settled estates. The 
law on this point is now settled that, if any re-assessment wo«ld seem 
is made of land f«)rming part of a permatiently-settled maintainabJe 
estate, when it reforms after diluviation, a suit can be submtr^jed 
maintained in Civil Courts for a declaration that such 
land is not re-assessable by the Revenue Authorities of 

revenue. 

under the provisions of Act IX of 11847, if there has not 
been any reduction of revenue under section 5 of the 
Act. Another proposition of law that would seem to 
follow from the decision of the Privy Council in Fahanii' 
damiissds case (2) is that, where there shall be any deduc- 
tion from revenue according to the provision of Sec. 5 of 
Act IX of 1847, on account of the reduction of area 
by diluviation^ and if the submerged land re-forms after- 
wards, such land will be considered as land “added to 
any estate paying revenue” within the meaning of 
Sec. 6, and that no suit would lie to contest the liability 
of such land to be re-assessed. But this question, as a 
matter of fact, has been left undetermined by their Lord- 
ships of the Judicial Committee, as would appear frofrt 
the following passagffe in the judgment If, indeed 
such legislation, as is contained in the preceding See. 5 
(1) 1 , L, AV 30 Cal. 291. (3) I. L. R. 17 CaV, 590^ 
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had been in force from the outset, so that as soon as land 
has been washed away from a permanently-settled estate 
there had beeti a proportionate reduction of revenue 
payable to the Government, it would not have been 
unreasonable to regard the land wlien again free from 
water as land ‘added’ to the estate, and to assess it 
accordingly. And it may be when the new map shows 
that land has been washed away from a settled estate 
since the previous survey, a proportionate abatement 
ought to be made under the Act of 1847. Upon this 
it is unnecessar}' to pronounce an opinion.” (i). 

Suits relatiBgr to illegal Assessment Suits 
relating to the liability to assessment of reformed lands 
which were comprised within the limits of estates at the 
period of the decennial settlement and subsequently 
permanently settled by Regulation I of 1793. have been 
discussed so long. It may be observed now that no sucli 
question can possibly arise in respect of lands winch 
were not included within an estate at the Permaneiit 
Settlement ; for lands other than those which were not 
included within estates permanently settled, are lands 
known as Khas Mahals which are the property of the 
State. In such cases, a reduction of Sadar Jama can be 
made at any time, see pp. 549-50 when land is 

washed away by the action of a river, so that land re- 
forming after diluviation becomes land added to an 
estate within the meaning of Section 6 of Act IX, 1847. 
Consequently the order of the Board of Revenue shall 
be final in such cases. (See. p. 569 Again, if 

there be not any deduction from Sadar Jama on account 
of a reduction of area by the action of a river, the case 
may come within the general rule relating to re-formed 
lands as stated above. 

The point that, next, arir.es for consideration relates 
to the assessment of land which, though included at the 

(\) Se 4 ret ary of State v. Fahamuiannissayl. I.. R. 17 C.1I. 590 (60 j). 
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pf^riod of the PeriTianent Settlement witliio the limits of 
taluks held by iiulividuals iihdcr special />aUas from the 
Collector, such as the Patitaluuii and Junj^'a/hari taluks 
in the district of ?4'-Parganas and Jessore, ma)' not have 
been permanent 1 }’ assessed at the l*crmanent Settlement, 
as contemplated In- Clause Tliird, Sec. 3 of Re^^ulation 
1 1 of 18 ig. 

The proviso to that clause says : — “ j'rovided, how- 
ever, that in respect to such -lands, if in the possession of 
the original patta-holder, or his legal representative, 
the conditions of the patta in regard to llic assessment 
of the land included within the limits specified in that 
instrument shall be strictly maintained.” 

Now, the question is whether a suit is maintainable 
in Civil Courts to contest the rate of assessment of lands 
added to such Taluk by alluvial increments, when the 
rate adopted by the revenue authorities is in excess of 
the stipulation of the above patta. 

Tlie answer to the above question will depend upon 
the construction of tlie position of tlie Government 
in re.'^jpect of Klias Mahals, such as the Sundarbans, and 
others which have been declared to be the property of 
the State by Section 13 of Regulation III of 1828. The 
position of the Government in this country with reference 
to those lands is that of a private zemindar. This view 
can be maintained b}^ the decisions in the cases of 
Ohhoy Chum v. Collector of Dacca (i); Musst. Tabira v. 
The Government (2) ; and Collector of Palma v. Ranee 
Surmnnoyee (3) ; see also Musst. Tdan v. Nando Kishore 
(4), ^Inanda Hari v. Secretary of State (5) and Secretary 
of State V. Krishnamani Gupta { 6 ). In the first two 
cases, a clear distinction has been pointed out between 

0 ) 4 Sath. W.R, 59. • 

(2) 6 SiUb, W. R. 133 ; affirmed on review in 7 Suth., AV. R, 513. 

(3) J7 Smlu W. R. 163. (4) 35 SutbyW.R: 390/ 

■ ■(6y I. L. R. 29 r 
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the . *=101. s of tlie GovenuTient in exercise of its so ver leg'll 
right, and in tlie capacity of a zemindar. 

Thus, in respect of tlie lands belonging to the State, 
the Gov’ernment being in the position of a private 
zemindar, the Civil Court may be held to have every 
right to declare that the assessment made by its officers, 
contrary to the provisions of the Potta, by which rights 
were solemnly secured to the TaUikdars, as contemplated 
by Cl. 3, Sec. 3 of Regulation II of 1819, is illegal. 
It has been discussed before that the right to have 
recourse to Civil Courts was expressly giv^en by the 
Regulations passed anterior to Act. IX of 1S47. 
(See pp. 558-62 Now, the only question is, whether 

any such right has been abrogated by Act IX of 1847 
and Act XXXI of 1858 (Bengal Alluvial Land Settle- 
ment Act, 1858), which lay down the law for assessing 
revenue upon alluvial increments to J^atitabadi ox Jung*a I- 
hiiri Mahals held under special//'?//^?.? from the Collector, 

In regard to Act IX of 1847, it ma}^ be maintained 
that the principle which is involved in the decision of 
Secretary of State v. FnJiamidanmisa Bey^um (i), can be 
well applied to a case where revenue is assessed upon 
land gained by alluvion to a J^atitahadi ox Jimyardmii 
Taluk, contrary to the terms of the special Potta. The 
view expressed by their Lordships of the Judical 
Committee in tliat case, in the concluding portion of 
their judgment (see pp. 568-569 a?ite)^ would seem to 
be applicable to such a case. 

With reference to Act XXXI of 1858, it may said 
that the last paragraph of Section 2 of thcit Act runs 
thus ; — “ The provisions of the said Regulation, (Reg. 
VII of 1822) so far as the same may be applicable, are 
hereby declared to extend to all settlements made 
under this Act.^* It has been discu.ssed before (see pp. 
559-60 Wif/zAj that Regulation VII of 1822 expressly 

(i) I I.. R. 17 Cril. 590- 
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reserves the right in favour of a private proprietor to 
prefer a regular suit, whenever he is dissatisfied with 
the summary judgment of the Collector or the Board 
of Revenue. 

In consideration of the arguments urged above, it 
would seem reasonable to hold that a suit would lie to 
tiie Civil Court, when assessment is made by the Re- 
venue Authorities in excess of the stipulation contained 
in the ‘‘ special potta ” referred to in the above case. 

Different kinds of cases, relating to reforma- 
tions, where Government is interested In dis- 
cussing the topic relating to “Suits to contest the liability 
to Assessment, ”(l) only tlie cases of re-formations in situ 
iiave been dealt vvitli. Ordinarily cases of reformations 
fall under three heads, namely, (1) those in which the 
G )vermnent resumes the land refurmed on an old site, 
comprised within a permanently-settled estate, (2) those 
in which such lands are resumed, and settled with 
the old proprietor on condition of paying newly 
assessed revenue, and (3) those in which such lands 
after the imposition of new revenue are settled with 
a third party. As to the first head, reference may be 
made to such cases as those of The Collector of Dacca v. 
Kalee Charan Poddar (2) and Rarii Hamanta Kumari v. 
Secretary of State (3) In such cases, suits instituted 
against the Government are suits for recovery of property 
taken possession of by Goverement, and so they are 
covered by the general provision of the law. With 
regard to the second head, mention may be made of the 
cases of The Collector of Rajshahye v. Rani Shama Sun- 
dart {4) and Sarat Sundari v. Secretary of State (5). In 
those cases, reformed lands after resumption were settled 
with the 'original proprietors, for a term of years. By 

(1) Scepp. 558 569. 

(2) 21 Suth. W. R* 446. (3) 3 Cal. L, J* 560. 

(4) 23 Sulh VV. R. 324; V (5) 1 - b* R. I i Cal. 71^4. 
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accepting such a lease or {/’ara as the case nnay be, the 
proprietors did not lose their proprietary right to the re- 
formeds lands, nor could any estoppel be urged against 
them. Hut their remedy may be barred on account 
of a title by adverse p )Ssession having been acquired 
by Government claiming a proprietary right thereto. 
This view may be supported by the opinion express- 
ed by their Lordships of the Judical Committee, in the 
case of Secretary of State for India v. Krishnantani 
Gupta (i), in the following {)assage : ‘‘On the expiration 
of the first ijara settlement for ten years the estoppel 
came to aii end and the Maziimdars might have 
asserted their title against the Government. Hut they 
j)referred to renew their ijaras from year to year. 
This part of the case was not seriously contested by 
Mr. Mayne on behalf of the Mazurndars.’’ In view of 
the successive ijaras it was held, in that case, tliat 
Government acquired title by adverse possession over 
twelve years. 

The point of estoppel was directly raised in that 
case, before the Calcutta High Court, as appears from 
the extracts, quoted in the rej>ort of the case (see 
p. 525), from the jiulgment of Ameer Ali and Hratt, JJ., 
which was under a{)peal before the Privy Council. In 
that part of the judgment, where that point was 
discussed, the learned Judges arc reported to have said 
thus : — “ It appears to us that no question of estoppel 
arises in the case. The plaintiffs (Mazumdars) did 
not by any conduct on their part induce the defendant 
to alter its legal position so as to create an estoppel 
and although the Subordinate Judge seems to have 
tliought that the plaintiffs were estopped by their 
conduct from disputing the title of the defendant, the 
question has not been argued hi this Court. The 
senior Government pleader has practically conceded 

(I) I. L, K. 29 Gal. 518 1534). 
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that there is no estoppel against them. Nor does 
it appear to us that the t/iaX^ and survey maps of 
1857 and 185Q in any way prcchide the plaintiffs from 
establishing their rights to the lands in suit, unless 
they arc otherwise barred.’* (r). It would seem that 
the point having been conceded by the senior Govern- 
ment pleader, there was no discussion, in that case, with 
reference to the provision of Section 1 16 of the Indian 
Evidence Act which deals with estoppel of tenant.” 

The passage, quoted above, from the judgment of the 
Privy Council, in the above case of Krishnamani Gupta 
(i), vvouM seem to indicate that their Lordships were 
thinking of that section, where they said that the estoppel 
came to an end at the expiration of the term of the lease 


for ten years, and that the Mazumdars might have assert- pjstoppel not 
ed their title against the Government (presumably after 
the expiry of the lease). In the cases of Ranee Shanta Government 
Soonduree (2) and Sarat Sunduri (3), cited before, no estop- sovereign 
p'.;! was urged on behalf of the Government. It should, 
however, be observed that in the? former case the Govern- 
ment took possession of the reformed land under CL 3, 

Sec. 4, claiming a proprietary right thereto (see p. 506 
ante^ and that the plaintiff took a lease from the Govern- 
ment, so that it might not pass into other hands. In 
the latter case, the reformed land was settled with 
some of the proprietors of the original estate as an 
accretion to their estate, so that the Government 
did not claim any proprietary right. Consequently, 
in the case of Sarat Sundari, where no proprietary 
right was claimed, there could not have been any 
estoppel against the tenant under section 1 16 of the . 

Indian Evidence Act, as the word landlord does trot 
its soyereign capacityv 

If bis view is apparently consistent with what their 
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Lordships said in Krishnamani Gupta* s case (i), where? 
tlie ijara lands settled with the Mazumdars were claimed 
by the Government «as an accretion to its khas mahals 
e. in proprietary right. The following passages from 
the judgment of the Privy Council are relev^ant to the 
point : — “On these facts the Government contend that 
the possession of the Mazumdars under the ijaras 
granted to them was in fact and in law the possession 
of the Government claiming proprietary right in the 
disputed lands, and that such possession was in’ exclusion 
of and adverse to the claim of the Mazumdars to be 
proprietors thereof. As regards the southern portion 
between the lines of 1845 1S69, the learned Judges 

in the High Court have foun I that the Government were 
unquestionably in possession from the year 1859 to 
the year 1874-75, and they hold ihat, if the Government 
acquired an adverse title in respect thereof that title 
could not be lost unless they were out of possession 
of the same for sixty years.” 

” It ma)’ at first sight seem singular that parties 
should be barred by lapse of time during which they 
were in physical possession and estopped from disputing 
the title of the Government. lUit there is no doubt 
that the possession of the tenant is in law the possession 
of the landlord or superior proprietors, and it can make 
no difference whether the tenant be one who might 
claim adversely to his landlord or not. Indeed in such a 
case it may be thought that the adverse character of the 
possession is placed beyond controversy. On the ex- 
piration of the first t/ara settlement the estoppel came 
to an en^l, and the Mazumdurs might have asserted 
their title against the Government,” 

P'rom the observations of their Lordships of the 
Judicial Committee, quoted above, it would seem to 
follow that also in those cases where the reformed land 

(I) h U R. 29 Cal. 518 (533-534V 
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is settled with original proprietors as khas estates, no 
estoppel can be urged on behalf of the Government 
against such proprietors, if they bring a suit for declara- 
tion of their right at the expiry of the lease for a term 
of ten years, but, if they go on renewing their lease, 
their remedy may be barred. 

Now, these are the two classes of cases under the 
secofui hc'dd which have been considered above(i). In one 
class, the re-formed land was settled as an accretion to 
tlie original estate, and therefore, the proprietary right 
to the accretion was with the proprietor, and thus, 
there could not be any estoppel, as in a case between 
tl^e landlord and tenant : the case o[ Sarat Simdari (2). 
In the other class, a temporary settlement was made 
by the Government, for a term of ten years claiming a 
proprietary right to the re-formed land as in the case of 
Ranee Shama Sundarce (3) where no estoppel was urged. 

It, therefore, becomes necessary to discuss whether 
the maintainability of a suit for declaration of pro- 
prietary right to the land which reforms as an island on 
an original site can be questioned by the application of 
the principle of estoppel, when the original proprietor 
accepts a lease of the same from the Government for a 
term of ten years ; in other words, whether he is en- 
titled to maintain a suit during the continuance of the 
lease for a declaration of his own right to such reformed 
land. At first sight it would seem that the rule of 
estoppel would be applicable to such a case. When 
Government puts a person in possession of an 
island reformed on an original site, he is estopped from 
questioning the title of the Government at the beginning 
of the lease (see section 116 of the Indian Evidence 
Act). Bn t, turning to the foundation of the principle 
upon which the Iaw*of reformation is based, it would be 

<i) See pp^ 573-74 

(3) L L. R, i» C^l, 784- ( 3 l 32 Suth. W. R. 334. 
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apparent that possession of the* site after submersion 
continues in the eye of the law with the original pro- 
prietor (see PP.S40-42 ante). If, during’the continuance 
of such possession, the proprietor accepts a lease from 
the Government, either with a view to prevent the 
passing of the property into other hands, or to avoid 
embarking upon costly litigations before ascertaining 
fully his own right, tliere, the case will be similar to that 
where a tenant being already in possession makes an 
attornment or acknowledgment of tenancy through 
ignorance, mistake or misapprehension ; and in such 
cases, it is open to the tenant to deny the title of the 
landlord and prove the circumstances under which the 
lease was accepted. In support of this proposition, 
reference may be made to the cases of Bance Madhab 
v. Thakoor Dass (i) ; Collector of Allahabad v. Suruj 
Buksh (2) ; Lall Mahomed v. Kallanus (3) ; Ketu Das v. 
Sumidra Nath Stn^h {4) ; Gregory v. Doidge (5) ; Rogers 

Pitcher if) \ Williams Bert hoi omnv [y ; and Serjeant 

V. Nash, Field <0 Co. (8). 

The case of the Collector of Allahabad v. Suruj Baksh 
is [proposed to be stated at some lengtl), as this decision 
throws some light upon the point under discussion. The 
facts of the case are follows The respondent Suruj 
Baksh is the owner of a house erected on a » plot of land 
in the katra bazar in this station, and he has instituted 
this suit to obtain a declaration of his right to occupy 
the land as the site of a dwelling house free from the 
payment of rent, which he asserts was illegally im- 
posed on it by the Collector in August, 1862.” 

According to the statement of the respondent, this 
plot of land forms part of a large area which was at one 

(1) Heng. L. R, Sup. Vol. 588 (F. B.) : 6 Suth. W.R. 71 (Act X>, 

(2) (1874) 6 N. W. r. H. C. Rep. 333 - (3) I. L. R. n CuK 519. 

(4) 7 Cal. W. N. 596. (5) 3 Btng. 474 * (6) 6 Taunt. 202 

(7) I B.& P. 326(1798). {S)(i963) 2K,‘B, 304; 
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time included in the limits of a revenue paying tnahal 
known as Fathepur Bichwa. Soon after the establish- 
ment of British rule in these provinces, the Colonel 
commanding the station obtained the lands abovctnen- 
tioned from the Maharaja of Jaipur, the then zemindar, 
in exchange for other land for the purpose of establish- 
ing a bazar.” 

“The area so acquired passed thereafter by the name 
of Colonelgunj, and was granted in plots to the persons 
who agreed to build houses thereon, to be held in pro- 
prietary right and rent-free. Under this arrangement 
the respondent and his predecessors in title occupied the 
site in respect of which this suit is brought without dis- 
turbance for upwards of 6o years. In the rights 

of the zemindarsof the Mahal Fatehpur ih'chwa were it 
is said confiscated for rebellion.” In 1862 the Collector 
applied to the Government for permission to impose a 
rent on the sites in Colonelgunje on taking engagements 
from the occupiers and obtained the sanction. The 
respondent accepted a lease and there was no proof that 
he executed an engagement to pay rent. Tlie suit 
was apparently brought within 12 years from the date of 
the imposition of tiie rent. 

Upon these facts, the Court of first instance held 
that by accepting a lease, and making payments of rent, 
the respondent was estopped from questioning the right 
of the Government to collect the rent. On appeal, the 
Subordinate Judge of Allahabad dissented from that 
opinion and held that the lease was accepted under 
coercion, and that the payments* of rent did not estop 
him from proving the facts. This view was uplield in 
second appeal to the High Couit, (for the N. VV, Pro- 
vinces) by Turner and Oldfield, JJ. 

In the case of W\e^^overmptent v. Greedharee Lull Roy'y^i') 
which: is/a converse case, estoppel was urged against the 

O) 4 Sttth W. R. f j (Civ). 
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Government. In that case, the name of the defendant 
was entered in the Collector’s Register at the advice of 
the 1-egal Remembrancer and revenue was received 
from him for more than two years, and notwithstanding 
that, it was held that the Government was not estopped 
from instituting the suit fur recovery of the property as 
an escheat on the ground that the defendant was not 
entitled to succeed in accordance with the letter of the 
Hindu Law. 

Again, turning to the question of estoppel against 
the lessee from the Government, reference may be made 
to the case of The Secretary of State Kalika Prasad 
Alookerjee (i), where the question of estoppel was raised 
in the High Court, against the plaintiffs who accepted 
leases froiji the Government in respect of the disputed 
lands which were claimed as having reformed on origi- 
nal sites. In this case, it appears that the suit was not 
instituted during the continuance of the lease. But 
still the case may be referred to as throwing some light 
upon the question under discussion. It is true that the 
decision of the Calcutta High Court was reversed by 
their Lordships of the Judicial Committee in appeal to 
Haradas Privy Council, in Ilaradas Acharjya v. The Secretary 

Secretary oj of State ( 2 ), but the view of the High Court on the ques- 
tion of estoppel was upheld. While dealing with the con- 
tention of the respondent (Secretary of State) relating to 
the settlements of lands accepted by the predecessors in 
title of the plaintiffs-appellants, Lord Buckmaster said 
thus : — “The next contention appears to have little 
weight, unless it can be used as an estoppel, and for 
this it is not clearly available. If the case depended 
upon verbal evidence, witnesses on behalf of the appel- 
lants would undoubtedly be confronted with the facts as 
to those previous dispositions of laiid for the purpose 
of showing that the conduct (»f the prodecessorU in title 

(I) 15 Cal, L. J. 281. (2) 26 Cal. L. J , 
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of the plaintiffs was inconsiscent with the claims they 
set up, but such questions might admit of satisfactory 
answers, and the contrary cannot be assumed/* 

‘‘It is also urged by the respondent’s counsel that 
wlien those grants were made to tlie appellants’ predeces- 
sors they must have been in possession of materials 
satisfying them that their title was insecure. But this 
is mere conjecture, upon which no r,iliancc can he placed. 
It is not even shown that the Cliowhuddibandi papers 
were then accessible, and even if they were, the conduct 
of the parties would be quite consistent with readiness 
to av^oid dispute by accepting a grant of the lands in 
controversy, rather than embarking upon a tedious and 
costly litigation.” 

Tlic last few lines of tlie judgment of tlieir l^ord- 
ships would seem to indicate that no esto{)pel can 
possibly be applied, if leases are accepted to avoitl 
tedious and costly litigations, and the fact itself would be 
good answer to oppose the application of the rule of 
estoppel. 

Now, the deeisioiis, cited above, are not directly in 
point with reference to the question whetlier the rule of 
estoppel applies when the original proprietor wfio accepts 
a lease from the Government, in respect of lands re- 
formed as an island on the original site, institutes a suit 
in the Civil Court during the continuance of his lease. 
Except the decision in the case of the Collector of Rajsha- 
hyc Raiiee S llama Soom/uree(^j), other above-cited cases 

may be considered as being not directly applicable to the 
case of such land. But. there does not appear to be any 
intelligible reason why the principle involved in them 
should not apply to such a case in view of the law that 
the ownership of the submerged land coutiniies in the 
original owner as discussed before {see pp. 540-42 ante)^ 
Next, under the Mfrrf head(2), it is proposed to refer to 
. (T) 22 \V* K- 324. ' See 573 
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cases which have been instituted by original proprietors 
when lands re-formed as islands are resumed by Govern- 
ment and settled with a third party. The special feature 
that sliould be noticed in this connection is that the 
Government has been made a party in view of the fact 
that when the lands reformed as c/iurs, the Government 
took possession of and settled them with different per- 
sons ; so that the first act of dispossession was exerci:ied 
by the Government giving rise to the cause of action, 
and the possession of lessees or tenants under the 
Government was the possession of the Government. 
This evidently seems to be the view impliedly upheld 
in the following ca.ses :--Monee Lull Sahoo v. Collector of 
Sanm tfr others {\Y Nogendro Chundcrw Mohomed Esqff{ 2 ) 
Ameeroomitssa Khatuni v. J, P, I Vise affirmed by 
the Privy Council, in Wise v. Amccroonnisa Khatoon 
In tho.se cases, it appears that the reformed land having 
appeared as char was taken possession ofby the Govern- 
ment as khas estates and settled with a third party. It 
has been stated befoie (see p. 571 ante) that in respect of 
Khas Mahals in this country the Government occupies 
the position of a private zemindar, and in view of 
tin’s distinction, it would seem that Government was 
made a party in the above cases most properly. P'or 

further discussion on this point, see under — “Whether 
Government is a necessary Party.” fost. 

Cases relating to Reformations between rival 
Zemindars : — A.s to cases which fall 11 ider this h^ad, 
it may he said that the substantive lav^^ has been dis- 
cus.sed before, and that there is no other special feature 
in connection with them which need be discussed 
here excepting the question of limitation and evidence, 
which will be discussed later on, 

(1) 14 Suih. W. K. 454, 

(2) lo Beng# L. R. 406 : 18 Suth. W. R.’ 113. 

(3) 24 Suth. W# R. 435. 
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Suits by Giovernmeat against private pro- Suits for 

prietors : — If the Government bring suits for recovery ]an"db^ 

of alluvial lands as having re-formed upon an original Government 

^ as private 

site, in such suits the Government must be supposed to proprietors, 
be acting in the capacity of a private zemindar, or in 
otlier words, the Government will have to prove ^nialiH 
or proprietary right on the original site. If it is proved 
that the Government dealt with the lands in dispute 
according to the provisions of Act IX of 1847 or Act 
XXXI of 1858, and settled with the defendants, the 

_ , 1 1 1 r- . . Circumstances 

Government will be precluded from asserting its pro- under which 

prietary right in such suits ; nor can in such a suit, a b^urged”**^^ 

declaration be passed in favour of the Government that ^e®**^*^ 

^ ^ Government. 

such a land is khas estate. This view would seem to 
follow from what has been laid down by the Calcutta 
High Court, in the case of Sarada Prasad Ganguly 
v. Secretary of State, (i). In that case, Government 
brought a suit to recover certain alluvial lands on the 
allegation that it was the proprietor of them and was 
put out of possession by the defendants; but it appeared 
that the Government had no right to them as proprietor 
and that on the contrary the malaki or proprietary right 
in them was in the defendants, and that they were 
alluvial lands which accreted to the estate of the defen- 
dants and the right of the Government to assess revenue 
upon them was declared long ago, and they were con- 
verted into separate estates and temporary settlements 
in respect of them were made by the Government with 
the defendants, and on their expiry, it held them Khas in 
its own hands adversely to the defendants. Upon these 
feicts, it was held that, having regard to the allegation 
of title on which the Government based the suit and the 
past conduct of the Government in reference to those 
lands, the Court ought not, at this stage of the case in 
appeal to change the entire form of the suit and to inake 
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a dedaratory decree, in the event of the Court deciding 
th^ question— whether the lands appertained to the 
pTaintifTs or to the defendants’ esta^^e — ^in ftwour of the 
Government to enable it to take hereafter the necessary 
steps for assessment and settlement. 

It appears from the judgment of that case that ques- 
tion of estoppel against the Government was raised and 
the Government not having stated lully and fairly its 
reason for desiring to repudiate the actions of its own 
officers under the provisions of Act IX of 1847, the 
suit was dismissed. 

Noesupf^l It be observed in this connection that it would 

estftbiished* be opeti to the Government to avoid tbe legal conse- 
quences of the acts of its own officers who took proceed- 
ings under the provision of Act IX of 1847, if any fraud 
or deception upon the Government in respect of that 
matter had been alleged and proved. (See Muktakeshi 
v. The Collector of Burdivati) ( i ). 

In the case of Ananda I lari Basak v. Secretary of 
State (2), the Government instituted the suit for recovery 
of land as reformation in situ and also as an accretion 
to an estate belonging to Government. In that case a 
part of the land claimed by Government reformed on the 
old .site of a chur which had been originally taken 
possession of by Government under Clause Ilf, Sec. 4, 
Reg. XI of 1825. It has been held in that case that the 
chur thus taken possession of by the Government be- 
comes khas estate, and that, in thks view, the Govern- 
ment is entitled to claim the land which reforms upon 
the diluviated site of such chur, (See pp. 516-518 ante^^ 
in Madras, a similar view has been held in respect 
of the right of the Government to bring a suit for 
declaration of Its title and ejectment In the case of 
Secretary of State V, Vira Ray an it has been held 

(i) 12 Suth. \V. R. 204, (2) 3 Cal- L. J. 316, 

(3) 1 . L.R. 9MaU. 175. ' 
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that in such a case the Government must shpw that not 
only it has a proprietary right but that such right is 
subsisting and not lost by adverse possession, Should 
the Government fail to prove such title and possession, 
the suit shall be dismissed. But such dismissal would 
not affect the riglit of the Government to claim revenue 
in respect of the land in dispute. 

Suits for declaration of the right to a settle* 
ment of alluvial land from Government 

It is proposed, under this head, to refer to the cases 
which are instituted when the Government makes a 
settlement of alluvial lands with persons other than 
those who are entitled to them under the provision of 
Regulation XI of 1825. It would seem at first sight 
rather anomalous that a suit can be maintained in a 
Civil Court in respect of any settlement of alluvial land 
made by the Government for the purpose of revenue, 
which is a matter where by the law the Government is 
the final authority. It, therefore, becomes necessary to 
discuss shortly the following two points, namely, firsty 
whether such a suit is maintainable and secondly^ whether 
the Government is a necessary party. 

To understand the maintainability of such suit, it is Suiufor 
necessary to refer to the substantive law, laid down by 
Reg. XI of 1825. By Cl. I, Sec. 4, it declares that an 
alluvial accretion to the property of the riparian owner Government 
belongs to him, subject to the payment of additional re- 
venue to the Government in respect of it, as may be as- 
sessed by such authority. So it is clear that the proprie^ 
tary right is with the riparian owner, and in cases where 
he refuses a settlement, the Government engages with a 
third party for revenue in respect of it, but his proprie- 
tary right continues and is recognized by the payment 
otmedikmta 293-298 wbieh keeps aljiye 

the right of the riparian owner to come in for the . 
property and to obtain a declaration in a Civil Court 
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for such right. The Government has no interest in the 
land excepting the right to obtain revenue. (See pp. 293- 
i?95 ante). This view has been expressed by the 
Calcutta High Court, in the case o{ Krista Chunder Sun- 
dyal V. KasJiec Kishore Roy (i), where Government 
resumed an alluvial accretion to a zemindari and reta- 
ined it khas for sometime, and then, after having settled 
it temporarily with a third party for few years, made 
a permanent settlement of it with the 8 annas sharer 
of the zemindary. Plaintiflf who was the owner of 
of the remaining 8 annas share of the zemindary brought 
that suit to have it declared that he was entitled to a 
share in the settlement. In delivering the judgment, 
Markby, J., on the point of the competency of the 
suit, said thus : — “Without going minutely through the 
language of the Regulation I think it quite clear that it 
has been the invariable practice in the country to allow 
a person, who alleges that he is entitled to a permanent 
settlement, to come into the Civil Court to obtain a 
declaration of that right, and the Government has in- 
variably recognized the right so declared by making or 
altering the permanent settlement accordingly.** 

In the case of Maharaja Rajendar Pcrtap v. Lalljcc 
Sahoo (2), the claim was that the settlement made by the 
Government for revenue with the defendants be set 
aside and the alluvial lands in question be restored to 
the plaintiffs. The plaintiffs in that case were the 
zemindars of Mouzah Sohagpore (Ziilah Tirhoot) and 
the defendants. Zeminders of Mouzah Doomre (Ztllah 
Sarun), and these mouzahs were divided by the river 
Gundock at the Permanent Settlement, with Sohagpore 
on the northern bank and Doomree on the southern 
bank of the stream. In 1837 the river got ' into its 
southern channel and a quantity of ehi^r land to the 

(I) 17 Suth. W. R. 145. 

(a) ao Suth. W. R, 4*7. 
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north was resumed by Government and a temporary 
settlement of it was made with zemindars of Sohagpore. 
In 1846 the settlement was renewed with the same 
zemindars who remained in possession of it until 1848, 
when the river returned to its northern channel, and the 
denrah land was claimed by the zemindars on the 
southern or Sarun side of the river, in consequence of 
which an Act IV of 1840 suit was instituted which was 
decided in favour of the zemindars of Sohagpore. In 
1856, on the expiry of the last temporary settlement, the 
question arose with whom Government should engage 
for revenue, and it was finally decided by the Board of 
Revenue that settlement should be made with zemin- 
dars of Doomree, who accordingly obtained possession. 
The plaintiffs thereupon brought this suit. 

The Principal Sudder Ameen who tried the case at 
first dismissed the suit on some technical grounds and 
also on the ground that the decision of the Board of 
Revenue that the settlement should be made with the 
defendants was final and conclusive. This decision on 
appeal to the High Court was reversed and the case was 
remanded for retrial upon the merit. The Principal 
Sudder Ameen again dismissed the suit on the merit, 
which decision was reversed by the High Court on 
appeal. The defendant having preferred an appeal to the 
Privy Council against that decision, the case was again 
retiianded to the Principal Sudder Ameen who passed 
a decree in favour of the plaintiff. Again, this decree in 
favour of the plaintiff was set aside by the High Court 
on appeal, but in appeal to the Privy Council, in the case 
Rugfidobar Dydl Sahoo v. Kisfien Pertab Sahee ( 0 > the 
decision of the primary Court in favour of the plaintiff 
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proprietary interest in the alluvial land in dispute 
as being an accretion to their estate under CL. I, 
Sec. 4, Reg. XI of 1825, and with whom only 
temporary settlements were made on the two previous 
occasions, the engagement for revenue made by the 
Government in respect of the same land with the 
proprietors of Doomree was set aside, (As to the effect 
of temporary leases, see pp. 298-300 ante). 

In the case of Cally Chnndcr Chcnudknry v. Moni 
Kutni&a C/mcid/irain (i), the plaintiff claimed the right 
to settlement of the land resumed by Government which 
after having been given to the defendant in temporary 
leases for some years, was permanently settled with him. 
The claim of the plaintiffs was allowed by the Principal 
Sudder Ameen who allowed the increment to be appor- 
tioned between the plaintiff and defendant upon a wrong 
principle, namely, according to the loss created by dilu- 
vion since the perpetual settlement, On appeal to the 
High Court, the case was remanded with a direction 
that the right to the settlement of the accretion would 
be with the party to whose estate the land attached 
immediately. 

It may be observed here that a number of cases of 
this description will be found discussed under the head 
of the Law of Limitation : see post, 

A similar suit appears to have been instituted even 
by the tenants of AV/rr.? mahals. In the case of Abdul 
Kadir v. Hamdu Miah (2), the plaintiff who obtained a 
Pottah from the Collector, claimed the land in dispute 
as alluvial accretions to bis holding. On an application, 
to the Commissioner the settlement with the plaintiff 
was set aside and an order was passed for engage- 
ment with the defendant No. 2. Thereupon the plaintiff 
brought that suit in order to have 'it declared that he 

(1) 1864 Suth. VV, R. (Garp No.) 149. 

(a) la Cal. W, N. 910. 
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was entitled to the settlement of the land as an 
accretion. Courts below gave the plaintiff a decree, 
wliich was affirmed in second appeal by the High 
Goui't. 

Whether aevernment is a necessary party 
in such suits 

In order to answer the question, it is necessary to 
appreciate fully the interest of the Government in 
the suits of the above nature. It is a well-established 
proposition in this country ti*at the Government has no 
proprietary interest in any alluvial increment to an estate 
or tenure and the only right reserved by the Govern* 
ment is the right to assess revenue (see pp. 293-294 
It is immaterial for the Government to see whether the 
revenue assessed according to the provision of the law 
of this countrj% is paid by the person with whom the 
settlement for revenue was made or by any person who 
can establish a better title to such increment by a suit 
in a Civil Court. 

In fact, in a suit instituted by the Government for 
possession of alluvial increment after the declaration of 
the right of an individual claimant to such an accretion 
and for reversal of decrees between rival claimants, it 
was held that the Government had no locus standi to 
maintain such suit; In Mooktakesh:e Debce v. Collector of 
Ihmlwan (i), the G'>vernm3in set up a claim to the chur 
land that formed a portion of Chur Bikihaut, which was 
described as a gradual accretion to an estate called 
Mouza Bikihaut, and this chur was resumed by Govern* 
ment and temporary settlements had been made by the 
Government one after another with one KettermcAee, 
and at last, with the zemindar himself. The defendant 
a putnidaf of another Talobk Dalhaut brought ait ion 
agairtslt the Putnidar\>f Bikihaut and recovered decrees 
by means of w she entered into the possession of 
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the land in dispute. The Government, thereupon, 
claimed to have a cause of action as having arisen out of 
such decrees and instituted the suit. While dismissing 
the suit in second appeal to the High Court, Jackson, J, 
said “It seems to me very clear that, upon that state- 
ment of facts, the Government, having made a settle- 
ment, whether temporary or permanent, of tlie land 
in dispute, liad a right to the revenue arising from that 
land, and in case of default, recover the revenue by sale 
of the property, but had no right whatever to the actual 
possession of the land ; and it seems almost needless to 
say that Government could have no locus standi, as 
plaintiff to ask the Court to set aside judgments in suits 
to which Government was no party, and by which it 
could not possible be affected.*’ With regard to the 
right of the Government, Markby, J., in the same case 
observed thus : “ The right of Government in the 
case of such an accretion as this must be now held to 
begin and end in the right to assess revenue, and I think 
Government was bound for that purpose to accept the 
result of the litigations between the owners of the res- 
pective mouzahs, and to settle the revenue with the 
person who was then declared to be the owner.” 

The decision, cited abave, lays down in clear terms 
that the only right possessed by the Government in 
respect of an alluvial accretion to an estate or tenure is 
the right to assess the revenue and that the Government 
is bound to accept the result of litigation between rival 
claimants in respect of such accretion and settle the 
revenue with him who is declared to be the owner by 
Civil Courts. 

The interest of the Government being thus limited 
to the assessment of revenue, it has no reason to be 
affected by the result of the litigations betvYeeii Contest^ 
ing rival proprietors as has beon pointed out by 
Romilly, in a somewhat similar/ case, 
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Mundal v. The Collector of 24. Pergunnahs{^i\ where his 
Lordship observed thus : — “The Government has no 
title to intervene in such contests, as its title to its rent 
in the nature of jiimma is unaflfected by transfer simply 
of proprietary right ip the lands. The liability of the 
lands to junima is not affected by a transfer of proprie- 
tary right, whether such transfer is effected simply by 
transfer of title, or less directly by adverse occupation 
and the law of limitation.** It may, therefore, be held 
that Government is not a necessary party in a suit 
where two private claimants contest for the possession 
of any alluvial accretion to any estate or tenure. 

Now, referring to the decided cases, it would be seen 
that there is a conflict of opinion on this point. In the 
case oVKristo Chunder Sumiyal v. Kashee Ktshore Roy{2\ 
which was a suit for declaration of plaintiffs right to a 
share in the settlement of an accretion by the Govern- 
ment, an objection was distinctly raised that the Govern- 
ment should have been m xde a party to the suit as a 
defendant. In overruling this objection, Markby, J., said : 
“The Governmentj moreover, has no sort of interest in 
such a suit, the remedies which they have making it 
almost entirely a matter of indifference to them with 
whom the settlement is concluded, i^nd though, under 
some circumstances, it might be convenient to make 
the Government a party to the suit, and though this has 
been sometime done, it is by no means, as far as I can 
discover, the invariable practice to do so. 1 think, there- 
fore, that we ought to hold that the suit will He and the 
omission to make the Government a party Js not a 
ground for dismissing the suit/* Bayley, J., concurring 
ill the same judgment, observed on this point thus • 
“The plea^ that there is a defect of parties, because 
Government was not^a party, is untenable, because the 
plaintiff's suit against the defendant here is one which 

|f) .11 Moo. L A. 345 (363)^^ (2) 17 Suth. Wv R. i45# 


Krisio 
Chttnder v. 
Kashce 
Kishore* 

Government 
is not a 
necessary 
parly in such 
suits. 



Maktnntd 

Xsraily, 

Wise. 


Government 
h » necessary 
parly; 


WllEtltER government A NECESSARV PARTY. [CL.V 

can be decreed or dismissed without the right of the 
Government being affected. Whoever is or becomes the 
recorded proprietor will be answerable for the revenue, 
and, in default, the estate will be sold for the recovery of 
the arrears in the name of the recorded proprietor,” 

But, the decision of the Full Bench in a similar 
case, Mahomed Israil v. /. P. (i), throws some 

doiibt upon the view expressed above. In that case, the 
plaintiff, an ex-lakhirajdar, instituted the suit for posses- 
■ sion of land after an adjudication of his right to 
settlement, alleging that he was the rightful owner of 
the lands which had been resumed by the Government 
and that the defendant by false allegjttion of ownership 
and possession induced the Revenue Authorities to enter 
into a settlement with him. The question that was 
referred to the Full Bench in that case was, whether, on 
the above allegations, the plaintiff was entitled to an 
adjudication of his right to settlement, or whether it was 
discretional with the Collector under such circumstances 
to settle the lands with any person he pleases, and such 
settlement is final as regards all claims. Sir Richard 
Couch, who delivered the judgment of the majority of 
the Full Bench, in answering the first part of the ques- 
tion in the affirmative and the second part in the 
negative, added the following observations : — “It appears 
to me that there has been an error in the proceedings in 
holding that the Government was not a proper party to 
the suit. The Government having given a lease of the 
lands to another person, it was proper that it should 
have an opportunity of showing that this had been 
properly done. If the Government were a party to the 
suit, the person who got the lease from the Government 
might be freed from liability upon it. Now another 
suit will be necessary to finally decide the matters be- 
tween these parties, as the Government being no party 
(i) 21 Sulh. W. R. 327* 
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to this suit will not be bound by the decision in it."' 
Next, after rem inding the case, the learned Chief Justice 
added thus : — *‘The defendant is in possession under a 
lease from the Government, and the Government should 
be made a party to the suit in order that (if it is clear 
that the plaintiff is entitled to the lease) the defendant 
Wise may be released.** 

Now, it is apparent that, whether the Government 
should be made a party to that suit or not, was a ques- 
tion, not referred to the Full Bench as was pointed out 
in the same case by Markby, J., who was a number of 
that Bench. The view expressed by Sir Richard Couch 
in the above case was explained and distinguished in 
the following case, decided by Markby and Trinsep, jj. 

In Girdharee Sahoo v. Ilecra Lall Seal (i), it has been 
held that in a suit by A against B for possession of land 
which has been surveyed and settled at one time as an 
accretion to the estate of A, and at another time as an 
accretion to the estate of B, it is not, as a rule, necessary 
that the Government should be made a party. In that 
case, the defendant, among other objections, pleaded 
that as plaintiff contested a settlement made by Govern^ 
ment, it was necessary to make Government a party to 
the suit. In overruling this contention of the defendant 
appellant, Markby, J., said : — *Tn my opinion, the con- 
tention that the plaintiff was bound to make Govern- 
ment a party to this suit cannot be supported. The 
plaintiff prays for no relief against Government, and asks 
nothing from Government, and the only reasoii suggested 
to us why the Government should be made a party is, 
that the defendant may in some way or other be relievccf 
from what is called his engagement with Government aif 
to paytii^nt of revenue. Now it may bey that if 
plaintiff succeed^; in this suit, and there has beeit liTO 
fraudi clefcndapt ivill bay^ a grievance. His estate, 
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though somewhat reduced, will remain burdened with 
' an assessment calculated upon a larger area ; but the 
Civil Court can not redress this grievance. It is admitted 
that, for this purpose, the defend.ant would have to 
apply to the Government. It is, of course, just possible 
to conceive, though it is very improbable, that the Civil 
Court in adjusting the boundaries between two adjoining 
estates, might so far reduce the value of one of them as 
to affect the security of the revenue ; but if so remote a 
^^contingency as this were CDiisidered as affecting the 
interests of Government, it would be necessary to make 
Government a party to every suit between adjoining 
proprietors as to their boundaries. This has never been 
the practice, and it would be most undesirable, in my 
opinion, to introduce it. It would involve Government 
in a mass of litigation without any corresponding 
advantage.” With regard to the opinion expiessed by S r 
Richard Couch in the Full Bench {ATa/iojncd fsrail, 21 
W. R. 328), it was held in that case that, that was not 
the decision of the Full Bench but of the Chief Justice 
alone, and that it was distinguishable. Frinsep, J., agree- 
ing with Markby, J,, in that case, said : — “I am also of 
opinion that the suit was properly tried without making 
the Government a party to it, as it can not be said, in the 
words of section 73, Act VIII of 1859, that Government 
is entitled to or claims some share or interest in the, sub- 
ject matter of the suit or is likely to be affected by the 
result. The judgment of the Full Bench (21 VV. R. 327), 
as delivered by Sir Richard Couch, the late Chief Justice, 
has'been explained to us, by other Judges who compris- 
ed that Court, in the manner just stated by Mr. Justice 
Markby, and does not therefore stand in thp way.” 

Thus, the prepMDnderance of judicial opinion and the 
interest of the Government in such matters make it 
abundantly clear tliat the Gover4Tiifient Is a necessary 
party in a suit, where contest is raised with regard to the 
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ownership of any alluvial increment, the settlement of 
which has been made by Revenue Authorities according 
to the ptovision of the law existing in this counti\’. This 
position is further supported by the provision of the pre- 
sent Code of Civil Procedure of 1908, which by Or. I, 
Rule 9 lays down:— “No suit shall be defeated by 
ft*ason of the mis-joindcr or non joinder of parties and 
the Court may in every suit deal with the matter in con- 
troversy so far as regards the rights and interests of the 
parties actually before it.” The word nonjoinder in this 
section was inserted for the first time in the Code of 
1908, and in the Code of Civil Procedure of 1882, or in 
any earlier code the word nofi joinder not appear to 

have found a place in the corresponding -section. So the 
absence of the Government as a party defendant in 
such a suit can not be fiital in any view of the matter. 

But, in those cases where Government asserts it pro- 
proprietary right by resuming chiir lands and making 
temporary settlement of it with persons other than those 
who consider themselves entitled to it, it would be pro- 
per that the Government should be made a defendant to 
such a suit, as the cause of action in such cases will in- 
variably arise from the dispossession made by the 
Government, by making a temporary settl^^ment of it 
with other tenants. This point has been briefly dealt 
with under “Suits regarding Reformations Generally,” 
See p. 582 ante. 

Claims under separate clauses of the Regu- 
lation are distinct titles 

Claims under the several clauses of the Regulation 
have been considered by our Judiciary as constituting 
distinct and separate titles. If a person come into Court: 
setting up a title uivler one Clause, he can not alter his 
claim jubsequently and set up a title under another 
Glause. Cases of gradual accretions, contiguous acces- 
sions^ avulsion, or re-formations in are to be disti'nct- 
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ly and separately set forth, pleaded, and proved, and 
Courts will have to arrive at <a finding in respect of each 
of them separately. Reported cases, cited below, will 
clearly illustrate this position. 

In the case of Eckenvree v, lUra Lall Seal{}>^ where 
the plaintiff went to trial in the Court below, alleging 
that tlie land claimed was attached to his estate as 
alluvial, he was not allowed to raise in appeal a different 
case,, namely, one simply of original ownership of the 
site of the lands reformed. Lord Chelnrisford, in deliver- 
ing the judgment of the Privy Council, observed on this 
point as follows : — ‘‘This suit is brought to recover about 
1000 bighas of land claimed as alluvial, and contained 
within the boundaries given in a map annexed to the 
the plaint. The plaintiffs must succeed or fail on their 
title to the land as alluvial. It is not competent for them 
now, the cause having been decided on this title, to raise 
at tlie hearing of their appeal a different case, viz, one 
simply of original ownership of the site of the lands re- 
formed. Had that been the case alleged, some defence 
might have been made, founded on the nature of a 
boundary river, the ownership of its soil, the character, 
sudden or gradual, of the original loss of land, and the 
effect of change from such causes in the land itself on 
the ownership in the soil, which defence, as is apparent 
from the frame of Reng. Reg. XI of 1825, would admit 
of variation with varying circumstances of inundation, 
identification and accretion.*’ 

In Mussmt. Tahira v. The Govenme/tf( 2 \ ihe Govern- 
ment instituted the suit to get ix>ssession of the chur 
lands in front of their purchased landed property m 
Dinapore on the original bank of the Ganges. The 
Principal Sudder Amin of Patna gave •the plaintlfT, 
Government a decree under the provisions df Claused 1^2, 

(I) 12 Moo. I. A. 136 : II Suth. W. K. 2 (P. C) 

(3) 6 Suth. W. R. 123 
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and 3 of Sec, 4 of Regulation XI of 1825. Against 
this decree appeals were preferred to the High Court, 
On behalf of the defendants-appellants it was conten- 
ded that the Government, in the suit, not having 
come forward as sovereign power and taken possession 
of the newly-formed lands as an island surrounded 
by an unfordable stream, but as an ordinary riparian 
zemindar, was bound to prove either gradual accre- 
tion, or the stream between the old bank and the newly 
formed lands was fordable when the latter came into 
existence. In upholding this contention the High 
Court of Calcutta observed thus : — “This case can not be 
treated as coming under Clause i, Section 4, Regulation 
XI of 1825, for the lands in litigation are evidently not 
a gradual accretion to the original lands of plaintiffs' 
village of Dinapore, but have formed opposite to it in 
the shape of an island, there being a running stream 
between it and the mainland. If the island, at the time 
of its formation, were surrounded with water unfordable 
at any time of the year, the Government, as sovereign, 
would have undoubted right, under Cl. 3 of the above 
law and Act IX of 1847, Section 7, to take possession. 
Government, however, does not come into Court in this 
capacity or with this allegation. Government is inclined 
to treat the new formation as an accretion to a Govern- 
ment purchased property, which it is not, and comes 
into Court as a private zemindar. The law applicable to 
such a case is the latter part of clause 3 of section 4, 
Reg. XI of 1S25. If the stream between the chur and 
the mainland be fordable any season of the year, it must 
be considered an accession to the land of the person or 
persons, whose estate or estates may be most contiguous 
to it. The Government, tljerefore, before it can establish 
its right to any portion of the chiir lands, must prove 
that the stream is fordable at sometifne of the year, 
and that it was fordable when the alluvium formed/* 
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This judgment was affirmed upon an application for 
review, in T/ie Government v. Mussumat Tabird {t\ 
where it has been held that when the Government 
claims land as a riparian proprieter under the latter part 
of Cl, 3, Sec. 4 of Regulation XI of 1825, it must have 
to prove that stream between the mainland and the 
land in dispute is fordable at any season of the year. It 
would seem from ihe passage, quoted above, from the 
previous judgment, that it was open to the Government 
to lay a claim to the land in dispute under the former 
part of Cl. 3, Sec. 4, namely, as sovereign power, but 
that claim not having been preferred, it was held that 
the Government had failed to establish its rights to the 
alluvial lands in dispute, and the suit by it was 
therefore dismissed. 

In the case of Ka/ee Pershad Mojoomdar v. The 
Collector of Mymensing (2), the plaintiff' claimed the land 
in dispute as having reformed in the site of his diluviated 
moii^ah in contiguity with or as an accretion to his uslec 
land. That claim having been found to be barred by 
limitation, the plaintiff wanted to rest his claim 011 the 
latter part of Clause 3, Sec. 4, Reg. XI of 1825. In 
regard to the last part of the plaintiff’s case, Mitter, J. 
said : — *‘The plaintiff has completely failed to make 
out the case with which he came into Court ; and I do 
not think that he is now entitled to rest his claim 
on Clause 3, Section 4, Regulation XI of 1825, No issue 
was joined on this point, and no evidence has been 
given. I decline to give any opinion on this point,” 

In the case of Ranee Surnomoyee v. Jardtne^ Skinn 

CV. '3), it wa§ contended before their Lordships of the 
Judicial Committee on behalf of the plaintiff that, even 
if the land (dried up river bed) in dispute was ^not part 
of the khas mahal, either originally or as an accre- 

(1) 7 Sulh \V, R. 513. (2) 13 Sulh# W. R. 366. 

(3)'do Suth, W. U 276. 
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tion to the island within the meaning of Regulation 
XI of 1825, she was still entitled to it upon the general 
principles of equity and justice according to the provi- 
sions of Clause 5, Section 4 of that Regulation. In 
overruling this contention^ their Lordships said : — "It 
appears to their Lordships that the land in dispute was 
not gained by alluvion or dereliction of a river within 
the meaning of that clause. Furthermore, the plain* 
tiff did not, in her plaint, rest her case upon the provi- 
sions of that section or upon the principles of equity 

and justice But, even if — she were entitled to rely 

upon the 5th clause of Section 4 of the Regulation above 
referred to their Lordships fail to discover upon the 
facts disclosed, any general principles of equity or 
justice in her favour.” These observations of their 
Lordships go to show that if the plaintiff had a case to 
rest upon the general principles of equity and Justice 
as laid down by Clause 5, Sec. 4, of Reg. XI of 1825, 
she should have made it out distinctly in her plaint. But 
it is worthy of notice in this connection that the words 
of that clause are that the Courts of Justice in deciding 
such claim shall be guided by general principles of 
equity and justice, and not that such a claim shall have 
to be made out in the plaint as resting upon general 
principles of equity and justice. 

In the case of The Court of Wards v. Radka Perskad 
Sin£^k (1), the plaintiff claimed the lands in dispute 
under Clauses 1 and 2 of Section 4, Reg. XI of 1825^ 
and did not allege in the plaint that, by possession over 
twelve years he had acquired a title to the lands in 
dispute or to the original site upon which the land in 
dispute reformed. His case as set up in the plaint not 
havttTg been establish tipon the facts found ultimately 
in appeal to the High Court, a question as to his title 
by ad verse pbsieesidn qf the alluvial lands In dispute 
sa Sttds. W; R- s 
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was rdis^d; as being one of the issues framed by th6 
High Court, while remanding the case for the second 
time. In disallowing this claim, Sir Richard Coudi 
referred to the observations of Lord Chelmsford 
which have been quoted above (see p. 596 ante') 
and then said : — “What is said there will apply to 
the present case. The plaintiff does not seek to prove 
a title by original ownership of the site, but he 
seeks to prove a title by ownership for twelve years. 
He ought not to he allowed to do this. If he had 
rested His claim upon such a title when he brought the 
suit, some other matters might have had to be inquired 
into than have now been inquired into.’' 

In a Madras case, Sri Balusu v. The Collector of the 
Godavari \\ift plaintiff and defendants were riparian 
proprietors of adjoining estates in both banks of the 
river Godavari, The plaintiff claimed the right to newly 
formed land in. the middle of the stream, which she 
alleged t6 have formed by accretion upon an already 
existing lanka or alluvial island which belonged to her. 
On that point the concurrent findings having been 
. against her, it was argued on her behalf that she was the 
owner of the whole bed between the banks owned by 
her, and therefore she had tlie right to every formation 
of soil on that bed. Such a claim not having been made 
out in the pleadings or issues, the High Court did not 
decide that point Oo appeal to the Privy Council hy 
the plaintiff the last point was raised and in overruling 
this contention, Lord Hobhouse, who delivered the 
, judgment of their Lordships, said thus: “They then 
addressed themselves to the claim which the plaintiff 


urged 'to be owner of the whole bed of thg river betweien 
the banks owned by her, and therefore of every fprina^: 
tion of sSoil on that bed. Upon that claim their Lord* 
ship^ observe that it is not made by the pleadings or 

(t) I. L. K. 22 Mad. 464 (468-469), . ' 
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by the issues settled by the District Judge. The third 
and fourth issues relate simply to accretion to some 
previously existing dry land, and the question raised 
was whether that was the plaintiff’s land or the defen- 
dant’s. The subaqueous ownership now claimed by 
the plaintiff raises a totally different question on which 
much evidence might and probably would have been 
given ; and that question was not tried by the District 
Judge. The High Court would have been quite justi-*. 
fied in refusing to entertain the question until raised by 
proper issues and evidence.*^ In the result, it was held 
by their Lordships, in that case, that the plaintiff must 
abide by the claim presented by her and she could 
not be allowed to vary her claim to one founded upon 
the ownership of the bed. 

Now, the claims under the different Clauses of the 
Regulation having been regarded as a distinct title as 
shown before by referring to the cases cited above, it 
would become incumbent upon the Courts of Justice to 
arrive at a distinct and separate finding in respect of 
each of such titles. If a person come into .Court claim- 
ing the land in dispute either as a reformation in situ or 
as an accretion, his suit can not be dismissed only upon 
the finding that his title by reformation has not ; been 
establ shed. It would also be necessary, in such cases, 
to determine whether his title as an accretion has 
been made out. Cases like this would come under 
the general law where the Court below may have 
failed to try any particular material issue, and they, 
therefore, . do not require to be discussed at length in 
this book. . i 

Casts where one part of the aHuvial land in dispute 
is claiiBed as a reformation and another part as an accrqr 
tion, it is necessary^that there should; fee a 
ing as to how much of it is a reformation and how much 
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Bhattacharjee (i) and Babu Fuhl^an Stngh y. Maharaja 
Moftesur Buksh (2), When a title is set upon an imthe^ 
morial custom as provided by Sec, 2 of the Regulation^ 
Courts below not having arrived at any finding as to 
such usage, their decisions were reversed in appeal. 
See the case of Maharaja Rajemiur Berfab v. Laljec 
Sahoo (3). 

When two alternative pleas are set up in defence, 
the defendants are entitled to be heard on both of 
them. In Puhlwan Singh v. Maharaja Mahesur Buksh 
(4), Kemp, J. in delivering the judgment of the High 
Court, with regard to the alternative plea, said : — “ With 
reference to the alternative plea taken by the learned 
counsel for the defendants, we wish to make a few 
observations. If the defendants had stated their case 
honestly, and, while admitting that the lands were 
alluvial lands, had claimed them under the alluvial law, 
either wholly or in part, we should have been prepared 
to give them the full benefit of the provisions of Regula- 
tion XI of 1825 ; but, when we find them taking their 
stand upon a line of defence which sets up the special 
provisions of clause 2, sec. 4, Regulation XI of 1825, 
and denouncing the averments of the plaintiff-appellant, 
that the lands were of gradual formation as wholly false, 
we must hold them to their plea ; and as they have 
wholly failed to prove it, we dismiss the appeal.” Their 
L.ordships of the Judicial Committee, in overruling this 
view, in appeal, [ in Babu Pulfnvan Singh v. Maharaja 
Moheshuf^ observed thus: — ‘*The High Court, on this 
part of the case, took a view which certainly appears 
rather surprising, that because the defendants had main<« 
ly no doubt, and principally denied that the land had 
accreted at all, and had said that it had been caused by 
a change in the river,, and had not been caused 

(l> 12 Suth. W. R. 253 . ( 3 ) 16 Suth. W. ft. 5 (PV 

(3) 20 Suth, W. ft, 4;?7« . I4V 1864 Suth. W« ftv Gc^ No; , 
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by gradual accretion ; that because they said that and 
failed, they were not entitled to rely on their second 
defence, which is most clearly stated in their pleadings, 
is most clearly stated in the issue and is also stated in 
the judgment of the first Judge in the Court below. It 
is to their Lordships perfectly clear that the mere fact 
of their having relied on their first defence could not 
possibly prevent them also relying on their second de- 
fence if the first defence failed. The final result is that 
there must be a division of the disputed land, eacfi state 
taking that which is ex adverso its own frontage.** (1) 
Next, in determining disputes relating to lands 
gained by alluvion or dereliction of a river or the sea, 
the finding arrived at by the Courts of Justice should 
be such as to constitute a title contemplated by the 
specific expression of the Regulation. It would not be a 
sufficient finding to support a decree that the land in 
dispute formed opposite to the village of the plantiff 
and then joined on to his land. It must be a case either 
of gradual accretion as contemplated by Cl. I, Sec, 4, 
contiguous accession as contemplated by the second 
part of Cl. I f I, Sec, 4, to entitle the plaintiff to support 
his claim under the Regulation, in such a case. This 
view was upheld by the Calcutta High Court in the ca.se 
of Unnopoorna Debia v. Sreenmtty Dossee (2), where the 
^bintifr claimed certain land as accretions to his 
village, and the Lower Appellate Court gave him a decree 
upon a finding that lands accreted to and were joined on to 
his villages* In second appeal, while remanding the case, 
L, Jackson, J., observed Now, the Judge has only 
stated here that the land had formed by gradual accre* 
tion, and that it formed opposite to the villages on the 
main bank% and then joined on to the plaintifTs village* 
We dp not understand this to me^ indeed we hardly 
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think the Judge would have expressed hiinsejf in that- 
way, if he had meant, that the lands had formed hy way 
of gradual accretion to the villages opposite to which 
tliey were situated, but rather that, having formed op- 
posite to those villages, they subsequently became conti- 
guous to them by the gradual silting up of the bed of the 
river which had previously flowed between them.” 

“ We think, consequently, that the case must go back. 
The case must be re-tried before the Judge, in order 
that he may determine upon the evidence how this land 
formed ; and if it was the result of gradual accretion, 
to what lands it so accreted ; and that he may determine, 
the rights of tlie parties in precise conformity with the 
words of the Regulation ; that is to say', he will find to 
whose land or tenure the formation is most contiguous.” 
See also y.. jP. IVise v. Jti^g-obtimi/too Bose fi). 

In the case of Nare^^dra Bahadur Sitig^h v. Achhai^ 
bar Shukul (2), the plaintifif claimed certain land which 
was formerly in his possession as part of village Simri 
and which re- appeared after having remained submerged 
for some time owing to the sudden change of the river 
Gpgra. The defendant contended that he was entitled 
to maintain his possession of it as a gradual accretion 
to his village Bili Khurd. As to the finding arrived at 
by the Lower Appellate Court, . the Allahabad High 
Court said thus “In one part of his judgment he- 
states that the river Gogra in the year 1S82 'suddenly 
changed * its cou rse and began to flow north of , Simri 
and south of Bill Khurd, submerging two interyeningvvil- 
lages.* He further fiiids tl^at, aqcording to the settle-i- 
men t; papers of 1884-85, '29 bighas and 4 biswas of . the 
village of Simii .^re sliown to have been washed away by : 

river’, aild that, according . to the ‘qainquerunial setticsr: 
ment of i 88-S^89, .156 bighas, 3 bftiwas 4 dh urs, whlcii 

(1) 12 Sttth. W. R. 2^9. 

(2) I. h.. R. aS All. 657. 
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bad foritierly belonged to Simri, were found to have 
been added to Bili Khurd/ and then he finds that in the 
‘settlement of 1893-94 the whole area of Simii was eit/iey 
uiuUr water or had gradually accreted to Bili K/umV ‘In 
view of these findings it is difficult to understand how 
it can be said tliat the land in dispute which admittedly 
was included in the area of mouza Simri gradually ac- 
creted to Bili Khurd.” In the result, the case was sent 
back to the Lower Appellate Court for determining 
two issues, one relating to the title set up by the plain- 
tiff, and another res(>ecting the defence urged by the 
defendant. 

It has been said before that claims under the different 
Clauses of the Regulation constitute a distinct title (see 
pp. 595-600 ante). Now, a question arises whether a 
person who fails to establish in one suit a title under 
one Clause, is precluded from instituting another suit 
claiming a title under a different Clause : in other words, 
would the second suit be barred by the application of 
the doctrine of res judicatal To take one illustration 
of this class of cases, reference may be made to the 
case of Krista Mokun v. The Collector of Dacca [i), where 
the plaintiff's claim in respect of the land in dispute as 
reformation on the original site failed ; would that pre- 
clude the plaintiff from instituting another suit claiming 
the identical land as accretion to his estate under 
Clause I, Sec. 4 ? In fact, the concluding portion of the 
judgment of Jackson, J., in that case would clearly seem 
to negative such contention in the subsequent suit, the 
title as shown before being distinct in two suits; The 
p >rtt^tv of the ju Jg.nent in qui^stion run? thus ‘‘It is 
altogethci* another question whether the plaintifife are 
j^titled^^ the acccetions on canditfen of their payihg 
additional reverriie^^o GoWetnment In iiespect of^ 
lands accreted. This is not > questiotr^a 
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us/* Evidently the tittle to be set up in the subsequent 
suit was not' ^'directly and substantialty in issue ” in the 
former suit. 

With regard to the qualification, namely, Hti^^ating' 
under t/te same titled' it may be contended that the plain- 
tiff in the former suit claimed the land in dispute as 
owner of the site or bed upon which the land re-formed 
and that in the subsequent suit, the plaintiff claims the 
land in dispute as owner of the mainland to which the 
accretion has been annexed. 

As to **‘Any matter ^vhich mig'ht and ou^/it to have been 
made ground of defence or attack in tfte former suitf it 
may be urged that in the former suit in which alluvial 
land was claimed as reformation, the original site was 
alleged to be a private property, 'but in the latter suit, 
the site or bed is presumed to be public property. Thus 
the fundations of two claims are conflicting and incon- 
gruous, and might lead to confusion. 

In the above view, it may be held that the title in 
the latter suit was not constructively in issue in the 
former suit, and so the latter suit would not be barred 
as res Judicata. 

It may be further noticed in this connection that the 
question of the title by accretion having been expressly 
left undecided, in the above case of Kristo Mohun^ a 
subsequent suit for the establishment of that title, if 
instituted, can not be considered as barred by the . 
doctrine of res judicata. 

Similarly, in the cases Eckawree Singh v, Heera Eal 
Seal (i) and Sri Balusu v. The Ccdlector of the Godavari 
(2), where the plaintiffs were not allowed to raise the 
question of the title by reformation on the original site 
at the appellate stage, a subsequent suit in /reap^t 
the same land under that title, if instituted, caii nbt be- 
held barred as 

Cl> 12 Moo* 1 . A* 136,^ (5*. t R* ; 
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lathe case of ihQ Govermnent v. Afussf, Taiira (i), 
the Government came into Court claiming a title to the 
land in dispute under Cl. I. Sec. 4, and it was not, there- 
fore, allowed to raise a claim in the same suit to the 
same land as sovereign power under the ist part of 
Clause III, Section 4. In such cases, it would be open 
to the Government to bring another suit for the same, 
claiming a title thereto as sovereign power under 
Cl. MI, Sec. 4. 

But the position would be different, if a second suit 
is brought in respect of any alluvial land as an accretion 
to one Mahal, which was claimed as a gradual accession 
to another Mahal in a previous suit, where both of the 
Mahals belong to the same plaintiff. This point was 
directly raised in the case of Kas/iee Kishore Roy v. 
Krista Chunder Sandyal{2), In that case, the plaintiff in 
the former suit claimed the v/tur as an accretion to 
Rughoorampur which was dismissed, and, the subse- 
quent suit for the same chur was brought for a declara- 
tion of the plaintiff’s right to the settlment of it as an 
accretion to Mouza. Lukhidia. It was held that the 
subsequent suit was barred as res judicata. In the course 
of the judgment, Sir Richard Couch referred to the 
decision of the Privy Council, in Woomata^a Debia's 
case (3\ and observed thus: — ” In the present case the 
real question to be determined in the former suit was, 
whether the plaintiffs or the defendants were entitled 
to the chur: they might have shown that they became 
entitled to it by accretion to Rughoorampore or by 
accretion to Lukhidia, That would be only the mode of 
acquiring the title. Whether it is by accretion to the one 
or the other j there is no difference in the title. It is a 
by acciretion ; and this was the question which wa^ 
be triedv whether the p a title to the chiir 

or the defendant ? What their X-ordships say is applicable 

it. Sii, (i) Sttth. W* n R^ng. t. R is$* 
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to this case. It was open to the plaintiffs in the first suit 
to shape their case by proving that it was an accretion 
to Rughoorampore or to Lukhidia. If they did not 
attempt to show that it was an accretion to Lukhidia, 
they must, according to this judgment, take the conse- 
quences of it’* 

The principle laid down in the above case of Kashee 
bUwbuHdhod Kishore Roy was referred to in the case of Dinobundhoo 
Krhlomonec Chcavdhury V. Kristonimiee {i) by Sir Richard Garth, C’. J. 

in the following terms: — “The only other authority 
which I think it necessary to . notice, is that of 
Kas/iee Kishore Roy C/ioivdhury v. Kristo Chunder 
Smidyal Chaiodhury (22 VV. R. 464). The plaintiffs in 
that case had, in a former suit laid claim to the land in 
dispute as being an accretion to an estate of theirs 
called Monza Rughoorampore. In that suit they were 
defeated ; and they then brought a second suit for the 
same land, describing it as an accretion to another estate 
called Mouzah Lukhichur, and the Court (Sir Richard 
Couch, C. J„ and Ainslie, J.,) decided that the plaintiffs 
were barred. They considered that the case was not 
distinguishable from that in the Privy Council, Wooma- 
tara Delia v. Vnnopoorna Dasec (ii B. L. R. 158), to 
which I have just referred ; and I perfectly agree with 
them. The plaintiffs in that suit were not relying upon 
a different title from that which they set up in their 
former suit. In both suits they claimed the land in 
question as an accretion to other land, which was their 
undisputed property, and whether they claimed it as an 
accretion to one estate or another, or to one village or 
another, or to one field or another, they were in each 
case claiming it as an accretion to land of which they 
were confessedly in possession. The difference be twj^^ 
the two suits was merely a matter of descriptiohi no|; o# 
title.” . . V 


(1) I. L. U. S. 
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See iiXso Dcvrav Krishna v. Halambhai (i) 7 i\M\ Hajt 
Has am Ibrahim v. Afa?tcha Ram Kaliandas (2), where 
the above case of Kishee Kishore have been referred to. 

Where, in the decree of the jDrevious suit for 
recovery of Ia»jd as re-formation on the original site, the 
claim of the plaintiff in respect of a portion has been 
dismissed on the ground that so long as the order of the 
Superintendent of Diara Surveys remained in force, his 
claim to that portion must be considered either ex- 
tinguished or in abeyance, a subsequent action in 
respect of the same portion as reformation on the 'site 
was held not barred by tire principle of res judicata. In 
tiie case of Kali Krishna Tagore v. Secretary of State 
(3), the facts were shortly these : — The plaintiff and 
Muaz7.em Hossein were proprietors of the contiguous 
estates, viz,^ Nazirpur and Saistabad, respectively. 
Sometime before 1842 considerable portion of these 
estates were diluviated by the Arial Khan. On the re- 
appearance of the land, in the shape of five churs 
separated from each other by danes, resumption pro- 
ceedings were instituted by the Government but ulti- 
mately the churs were released. The lands assigned to 
the ancestor of Muazzeni Hossien were named chur 
Chatiia, and those released to the plaintiffs father, 
Gopal Lai Tagore, were called chur Gopalpur. Some 
years after, the river again changed its course, and 
flowing through Chatua and Gopalpur, washed away 
portions of these two mouzahs. After the last re- 
formation the land in dispute together with other lands 
was measured by the Diara Survey authorities in 
1879 as excess lands of Ghatua, as they were conti- 
guous to the land.s of Chatua. Muazzem Hossein 
objifected fo this, and claimed the land as re-forma^ 
lion on the site of the diluviated land of his motizah 
(r)V I, L. R. 1 Bowv. ^7. ; : (2) X. L. Uw 3 Bom. 137, 


A'a/i AyifAft a 

V, 

Serretary oj 
State. 



6lO RES JUDICATA. CL.V. 

Chatua. This objection being disallowed, Muazzern 
Hossein accepted a settlement of those lands from the 
Government as an accretion to his mouzah. The plain- 
tiff who was not a party to these proceedings brought 
a suit for those lands claiming them as reformations on 
the original site of his mouzah Gopalpur in i88r. In 
that suit an issue was raised — “whether the land in dis- 
pute is a reformation on the site of the plaintiff’s chur 
Gopalpur, or on the site of the land of chur Chatua 
released to the defendant.” The Court found this 
issue ill favour of the plaintiff, but went on to say that 
so long as the order of the Superintendent of Diara 
Surveys remained in force and was not set aside “the 
plaintiff’s right to that portion of the disputed land 
measured as surplus accretion to Chatua, and settled 
with the defendant must be considered as either ex- 
tinguished or in abeyance. Consequently the plaintiff 
is not entitled to recover it now.” The portion thus 
excluded from the decree was marked by the Court as 
D in the map. The plaintiff next filed the present suit 
{4th January) in 1883 against the Secretary of State 
and Muazzem Hossein and in this suit he claimed only 
the portion marked D in the former suit as re-formatiun 
on the site of his Zemindari. The suit was tried by the 
Subordinate Judge of BackergunJ who gave a modi- 
fied decree. Against that decree there was an appeal and 
cross-appeal to the High Court, The High Court con- 
sidering the effect of the decree in suit of 1881 (which 
was affirmed by the High Court) said that the claim 
of the plaintiff in respect of the portion marked D in 
the map “was dismissed, that is to say, the relief prayed 
for by him in respect of it was not granted. What- 
ever were the reasons which led the lower Cou ft to take 
that Gourscj and not to grant the plaintiff any relief in 
respect of that portion of the property, the decreev 0 al 
it stands constitutes the record of the rights 
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parties, and is the source that defines the limits of the 
estoppel arising from the proceedings. We can not 
look to the judgment as vve were asked to do in order 

to qualify the effect of the decree it must be 

. treated as a decree binding as between him and the 
2nd defendant, the effect being that there is no claim 
against the defendant in respect of that propert}'.” In 
appeal to the Privy Council, with regard to the above 
passage, their I.ordships said : — ‘‘Thus the High Court 
have given to the decree an effect directly opposed to 
what was intended by the Subordinate Judge, it being 
clear that he only intended to decide that the plaintiff 
was not then entitled to possession. The law as to 
estoppel by a judgment is stated in S. 6 of Act XII of 
1879 and S* 13 of Act XIV of 1882. It is, that the 
matter must have been directly and substantially in 
issue in the former suit, and have been heard and finally 
decided. In order to .see what was in issue in a suit, or 
what has been beard and decided, the judgment must 
be looked at. The decree according to the Code of 
Procedure, is only to state the relief granted or other 
determination of the suit. The determination may be 
on various grounds, but the decree does not show on 
what ground, and does not afford any information as to 
the matters which were in Issue or have been decided. 
Kven if the judgment is not to be looked at, the High 
Court have given to the decree a greater effect than it is 
entitled to. The decree is only that in that suit the 
plaintiff* is not entitled to the relief prayed for. It does 
not follow, as the learned Judges of the High Court 
think, that he can never have any clHim against the 
defendant in respect of the property,*’ 

In the* result, the subsequent suit of the plaintifi was 
held not barred as res judicata and a decree wa.s passed 
; in his their Lordships of the Judfci^l 
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In the case of Jagatjit Singh Sarabjit Singh^'^ 
a compromise decree was passe<l in r<S73. in suits be- 
tween the Raja of Kapurthala and Ramnagar, who 
owned villages on the opposite banks of the river Gogra* 
The terms of the compromise were to the effect that 
a “part of the alluvial land in dispute was to be attri- 
buted to Kapurthala's village, Tappa Sipah, according; 
to the Revenue Survc}' Map ; another part to be attri- 
buterl to Ramnagar’s villages, Para, and Deorya Tilkmiia 
according to the same map ; the remainder to be ap- 
portioned ratebly to the villages above named.” Tlve area 
was judicially determined in 1876 on the naap of 1874, 
but actual possession was not obtained by Kapurthala 
from the Raja of Ramnagar, A dispute arose in respect 
of the same alluvial land wliich as Kapurthala (the decree- 
holder) alleged, was through mistake mixed up with 
Tappa Sipah land. He, then, instituted a suit in 1877 
including in his claim a part of the same land as an 
accretion to his riparian village, Khasapur, but that suit 
was ultimately dismissed, To get possession of the 
decreed land of 1873, Kapurthala, then brought two rent 
suits against tenants who were upon it. These suits were 
dismissed o\\ the objection of the defendant after reser- 
ving the riglit to the plaintiff to establish his little in a 
competent Court. The Raja of Kapiirthala next brought 
the present suit in 1886, upon a claim under the decree 
of 1873 including the land which he made part of the 
claim in the suit of 1877. As to the part which was 
included in the suit 1877, the Courts of India held that 
the claim of the plaintiff was barred by the principle of 
res judicata. On appeal to the Privj" Council that yiew; 
was overruled, and in delivering the judgnrvent of tl^ 
Jiid.tctal Committee, Lord Hobhouse said thus f lec- 
tion 13 of the Civil Procedure Code '(of 188 does 


enact that po property comprised in a soit which is. 


(U L L. K. jy Ciil. 159. 
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disltiissed shall be the subject of further litigation 
between the parties. What it does enact is that no Court 
shall try any suit in which the matter directly and 
substantially in issue has been directly and substaiitially 
is issue in a former suit, and has been heard and finally 
decided. Was then the title to Tappa Si pah land put 
in issue by the suit of 1877, and was it heard and finally 
decided against Kapurthala ? ** “Kapurthala claimed'’ 
continued his Lordship “ a large area as belonging to 
Khasapur. Whether land belonging to Tappa Stpah 
was included in that area by mistake or in the hope 
of getting some advantage in the other dispute, does not 
appear. It must be remembered that far greater portion 
of these disputed lands is still uncultivated and jungle. 
Any how, the fact was discovered by a survey made in 
the suit of 1877 ; it appeared that doubts had been raised 
as to the position of the land decreed to Tappa Sipah ; 
Ramnagar asked for an ainin to point out, but Kapur- 
thala preferred to have the suit decided first. The deci- 
sion is that land not belonging to Tappa Stpah belonged 
to two of Ramnagar’s villages, rather more, apparentl}', 
than two-thirds of the whole. Kut it is clear that the 
moment land was shown to belong to Tappa Sipah, it 
was considered as out of the suit. Both Courts treat it 
so, and both Courts direct Kupurthala to get the Tapah 
Sipah land ascertained. Their Lordships cannot see 
what matter respecting Tappa Sipah was in issue be- 
tween the parties or what was heard or decided. It 
seems to have been the express intention of both Courts 
to decide nothing about Tappah Sipah, Yet, according 
to the view now put forward, the moment that this suit 
was dismissed Kapurthala was deprived of all right to 
recover those 1,266 bighas, and was incompetent to take 
the proceedings which the Courts contenmplated.*' 

The proposition of law which appears i^p have been 
laid dovrn> in that case^ by their Lordships is that a claim 
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which has been included in a previous suit, withdut it# 
having been directly and sabstantialfy put in. issuer and : 
decided, does not upon the dismissal of that suitv 
preclude a subsequent suit upon it. 



ALLUVION AND DILUVION. 


Relating to the eaw of Limitation. 

Applicable to suits for Re-formed Land, 

It is proposed to discuss, under this head, the special 
features of the law of limitation which are applicable to 
the cases which are to be governed by the provisions 
of Regulation XI of 1825. Before considering the bar 
of limitation, it would be necessnr)^ to ascertain what 
is legal possession. Flie possession of a rightful owner 
of '* a mountain pasture may continue uninterrupted, 
although it remains unvisitod for years.** It is a principle 
founded in universal law and justice “ that whoever has 
land, wherever it is, whatever may be the accident to 
which it has been exposed, whether it be a vineyard 
which is covered by lava or ashes from a volcano, or 
a field covered by the sea or by a river, the ground, the 
site, the property, remains in the original owner.** (l) 
Applying this principle to the submerged land, it may 
be asserted at the outset that the rightful owner of the 
land continues to be in possession of it after diluviation 
and so long as it remains under water. His possesion 
of it can not be put an end to during the period of 
submersion, so that the period of limitation can not 
run against the rightful owner before the reformation 
or reappearance of the diluviated land. (See pp. 540* 
542 atitel) 

The above view seems to have laid down by the 
Calcutta High Court, in the case of Mano Moimn Gho. e 
V. Mathura Mohan Roy (2). I n that case, it has been 
held that where the tcue owner is in possession at the 
time of diluviation, his possession is presumed to 

(l) I^pes V. A'Mffu, 13 Moo, L A. 467 ( 473 >. 

U) I. L. R. 7 Cal. 225. 

■.■■■■ 37 . : 
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continue so long as the land continues submerged and 
probably also afterwards until he is dispossessed. In 
this view, the period of limitation would run against 
the true owner only frrin tlie time of his dispossession. 

As to tl^e significance of a ri^^htfnl or true owner, re- 
ference ina>’ l^e made to the case of Kali Churn Sahoo 
V. Secretary of State (i). In that case, it lias been lield 
that where a person can show that he has been in 
possession of certain lands becoming diluviated, his 
possession must be considered as continuing during 
tile time of diluvion, until such time as he becomes 
dispossessed by some other person. Referring to the 
facts of that case, it would be r-pparent that the Govern- 
ment at the time of diluviation were in possessif)n only 
for four or fiive years and thus tlieir right was not 
perfected hy adverse possession, prior to the date of 
diluvion. It was, therefore, contended on behalf of 
the plaintiffs in that case tliat the [lossession of the 
wrong-doer came to an end when the land became 
diluviated. In overruling this contention, Sir Richard 
Garth, C. J. said “ Hut their contentiv>n is, that if 
the Government were in fact wrong-doers whilst tliey 
remained in possession from 1865 till 1S69, no pre- 
sumption ought to be made in favour of their possession 
continuing after the land became diluviated, as if they 
had been the rightful owners. Rut it seems to me very 
difficult to act upon that principle. I f the Government 
had merely committed a casual act of trespass, that 
would not liave had the effect of permanently disturbing 
or. discontinuing the plaintiffs’ possession. But if what 
•’ they did amounted to putting the plaintiffs, the trup 
' owners, out of possession, and tlicy kept possession 
th^m^elves funder a claim of right for so loi'ig a priod 
a§ four pr five years, I see no reason why the fact of 
“ the land becoming diluviated should be considered as 


(1) 1 . L. U. 6 Cal. 725. 



CL. V.J * RULES OF LIMITATION. 6 lf 

puttiiLGf an end to their possession. If this were the law, 
it would have a most important effect upon many 
titles ill which are founded upon adverse posses- 

sion, because we all know that large tracts of land are 
more or less, covered with water during the 
rainy season ; and if the fact of their becoming thus 
covered with water liad the effect of putting an end to 
the possession of any person other than tlie true owner, 
and of restoring the true owner to possession during 
tlie time that the submersion continued, it would cause 
a very material change in tlie law of limitati(Ui.” 

tliink, therefore, that if Government were in 
possession under a dof/a jiJc claim of right at the time 
when tire land I.)ecame diluviated in 1869, their pos- 
session must be considered as continuing up to the 
time wlien they resumed actual possession, and there- 
fore virtually up to the commencement of this suit.” 

The view thus expressed by Garth, C, J. practicall}^ 
laid it down that tlie possession of a person at 
tlie time of diluvion shall be presumed to continue 
during the period of submersion, irrespective of tlie fact 
whether such person is a true tnvner or not. 

In fact, the above view was followed in this country 
in another case : see Mahomed Ali v. Kkaja Abdul 
Gunny 

But the view expressed in the above case of Kali 
Churn Sahoo was evidently contrary to the well-known 
proposition of law that constructive possession can not 
be presumed in favour of a wrong-doer. So the decision 
was subsequently overruled by their Lordships of the 
Judicial Committee, in the case of Secretary of State 
Krishnamani Gupta (2). While delivering the jadgment 
of the Privy Council, in that case. Lord Davey, referring 
to the decision in Kali Churn Shaods said:— For 

(1) I. L. K. 9 Cal. 744 : 12 CM. L, R. 257, 

(2) L L, R. 29 Cal. 518 (534 & 535) • 6 Cal. W. N, 617. 
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the purpose of trying the question whether limitation 
applies, the Government must be regarded as a 
trespasser and dispossessor of the rightful owners, and 
in the opinion of their Lordships it would be contrary 
both to the principle and authority to imply such cons- 
tructive possession in favour of a wrong-door, so as to 
enable him to obtain thereby a title by limitation. In 
order to sustain a claim to land by limitation under 
the Indian Act, there must in their opinion be actual 
possession of a person claiming as of right by himself 
or by persons deriving title from him. The possession 
of the Government was in fact determined by the sub- 
mergence of the land which then became derelict and 
so long as it remained in that state, no title could be 
acquired against the true owner. Sir R. Garth, how- 
ever, seems to have thought that in such a case the 
possession of a traspasser would continue, until the 
true owner resumed possession.” 

‘ Their Lordsliips can not agree in the view. On 
the contrary, they think that on the dispossession of the 
Government by the vis major of the floods, the construc- 
tive possession of the land was (if anywhere) in the 
true owners. In the case of the Trustees^ Executors and 
Agency Company v. Short (1888, L. R. 13 A. C, 793), 
it was laid down by this Board that ‘if a person enters 
upon the land of another and holds possession for a 
time, and then without having acquired a title under the 
statute abandons possession, the rightful owner on 
the abandonment is in the same position in all respects 
as he was before the intrusion took place,’ And the 
opinion of Park, B. is there quoted that there must be 
be both absence of possession by the person who has the 
right and actual possession by another to bring the 
case within the statute.” 

•‘ Their 1 .or d ships think that for this purpose dis- 
possession by vis major has the same effect as voluntary 
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abandonment, and they are of opinion that the case of 
Kally Charan Sahoo v. 77 ie Secretary of State was wrong- 
ly decided and ought to be overruled ” 

See also the observations of Mookerjee, J., on this 
point in Amrita Sundari v. Serajuddin AAmed (\), 

The decision, quoted above, therefore, establishes the 
proposition that the presumption of possession during 
submergence arises only in the case of the true owner at 
the time of diluvion. 

Next, in regard to the presumption of possession of 
the diluviated land in favour of the rightful owner, 
reference may be made to the Full Bench decision, in the 
case of Mahmncd AH Khan v. Kkaja Abdul Gaui (2). In 
that case, Wilson, J., delivering the judgment of the 
majority, laid down the law in the following words : — 
“The true rule appears to us to be this : that where land 
has been shown to have been in a condition unfitting it 
for actual enjoyment in the usual modes at such a time, 
and under such circumstances that that state naturally 
would, ^and probably did, continue till within twelve years 
before the suit, it may properly be presumed that it did 
so continue, and that the plaintiff’s possession continued 
also until the contrary is ^shown. The presumption 
seems to us to be reasonable in itself, and in accordance 
with the legal principles now embodied in Section 114 
of the Evidence Act,” 

In the case of Raj Kumar Roy Gobind Chunder 
(3), the plaintiff claimed the ownership of the land 
reclaimed from a bhecl within the confines of two adjoin- 
ing revenue paying mahals. Inconsequence of the 
Mature and condition of the land there was no evidence 
of any act of possession exercised by either party during 
the first ttvo years immediately preceding the date of the 

(1) I9 W AV, N. 

(2) L L^ R- 9 744 ( 75 «) i. Ja CaL L. R. 257* 
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institution of the suit, and during the last ten years the 
the defendants had been in possession. The latter 
having tried and failed to establish adv^erse possession 
in themselves, contended that even if the plaintiffs 
fiossession were shown to have been, existed in 1857, 
he could not succeed without showing that his possession 
remained till later than the 9th April, 1869, the suit 
having been filed on 9th April 1S81. This contention 
was over-ruled and it was held that the presumption was 
in favour of the plaintiffs possession, wh.ich had been 
with apparent title, having in fact continued over the 
two }'ears in question, as to which continuance there was 
no evidence to the contrary. 

In this decision, their l.ordships re-affirmed the doc- 
trine which was enunciated in the concluding portion 
of the judgment of the J^rivy Council, in the case of 
Runject Ram Patiday \\ G oburdhan Ram Panday (1) 
to the effect that when there is conflict of evidence in 
a case, the presumption of possession goes with the 
title and that such presumption is not of any avail in 
the presence of clear evidence to the contrary. 

In tlie case of Gunga Kumar Mitter v. A shut os h 
Gossami (2), the suit was brought by the plaintiffs on 
the 10th December 18S8 for recovery of possession of 
three plots of lands on the allegation that they were 
reformations on the site of their villages K. and M, 
which were let out in putni and dar-putni in 1869 ; 
and that the rights of the putnidar and dar-putnidar 
were re-acquired by them in the years 1878, 1880, 1883. 
The defence \vas that the suit was barred by limitation. 

It was held that as a grantor of a subordinate tenure 
was not bound to sue for trespass committed against his 
tenant during the continuance of tlie tenure, and as his 
right of action accrued when the tenancy came to an 
end, the suit was not barred by limitation. 

( 1 ) 20 Sulh. W. R. 25(39& -JO). (2) 1. L. R. 2 ^ CiiK 8^3v 
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The fricts of the above case are not set out in the 
judginent explicitly. Tlie principle of law which seems 
to be involved in the above decision is as follows : — 
Where during the continuance of a lease, a lessee is 
dispossessed by a trespasser ; such dispossession would 
not be considered adverse as against the lessor, if he is 
in receipt of his rent. Limitation will run against the 
lessor only, at the time when the lease expires, so that 
he can bring the suit against the trespasser within twelve 
years from recovery of possession on the expiry of the 
lease. And if the land in possession of the trespassers 
is diluviated and the lease subsequently expires the 
lessor would be presumed to be in possession during the 
period of submergence. 

The second part of the above proposition may be 
supported by the subsequent decision in the case of 
Krishnamani Gupta (i). 

When the right of a trespasser is perfected by ad- 
verse possession before diluviation, his possession will 
be presumed during the period of submergence and not 
that of the original owner. This is obvious from the fact 
that at the time of diluviation, in such cases, the true 
owner in legal possession is the trespasser vvhose right 
has been perfected in the meantime. This view lias been 
laid down by their Lordships of the Judicial Committee 
in the case of Radha Prasad Sinj^k v. Rani Coomar 
! 2), where Sir. J. W. Colvile, in delivering the 
judgment of the Privy Council, observed ^“The ques- 
tion was, who was entitled to the re-formation of the 
mouzah upon that site of Sreepore, upon this second re- 
appearance, their Lordships conceive that according to 
the strict doctrine in Lopes's case, if the plaintiff had pre- 
viously to 1857 acquired the proprietorship of the land, it 
would be he and not the original owner of Sreepore w^ho 
would be entitled to claim the benefit of that doctrine.” 

41) I. L. R. 29 Cal. 518. (^) I. L. R. 3 Cal. 796: 1 Cal. L R. 259. 


Presumption 
i>f possession 
in favour of 
the trespasser 
when his rif.jht 
has l>een 

perfeclerl 

i>efore 

tliluvion. 



Presumption 
is rebuttal >1e. 


Arts. 142 and 
144 of Sch. 11 
of Act XV of 
1877 and Sch. 
1 of Act IX 
of 1908. 


622 RULES OF LIMITATION. ' CL. V. 

Ill the case of Madhaht Sundari Dassya v. Gaga- 
nertdra Naf/t Tagore {\), the Calcutta High Court has 
laid down that during the period when a piece of land 
is submerged under water, the true owners must be 
held to be in constructive possession, and wlien it re- 
appears and does not become fit for actual enj »yment 
in the usual modes, it may be presumed that the pre- 
vious pos.session continues until the contrary is proved. 
It may be furtlier affirmed that the above presumption 
is rebuttable as has been pointt^d out in the Full Bench 
decision of Maha 7 ned AH Khan, cited before (see p. 619 
ante. ', and also in the above case of Madhabi Sundari 
Dassya. 

The rule of law relating to the presumption of 
possession after submergence in favour of the true 
owner at the time of diluviation has been discussed 
above. It, next, becomes necessary to consider the 
applicability of the Articles 142 and 144, that is to say, 
the articles dealing witli the declaration of title and re- 
covery of possession under the Indian Limitation Act. 

It may be premised at the out-set that in computing 
the period of limitation in cases of reformed lands, the 
time during which the land might remain submerged 
is immateriaK whether it be for twelve years or exceed- 
ing twelve years, in both the cases the land will be 
presumed to be in possession of the true owner, as 
have been stated above, and that the material point 
will be generally the date of reformation. If such 
date of reformation be within twelve years of the 
commencement of the suit, the question of “disposses- 
sion” or “dis-contimiance” of possession as contem- 
plated by Article 142 of the Second Schedule of the 
Limitation Act (Act XV of 1877) and of the First 
Schedule of the Limitation Act of 1908 does not arise, 
as the plaintiff is presumed to be in possession during 

9 CM. W. N. Hi. ^ 
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the period of submergence. In such cases, the plain- 
tiff has only to prove his possession at the time of dilu- 
viation, and that the land reformed within 12 shears of 
the suit (i) (not necessarily actual phy sical possession 
within twelve years of tlie suit). I'hus, it may be 
affirmed that if a suit is instituted for recovery of pos- 
session by the true owner of the land which has re- 
formed on the original site, within twelve years from the 
date of reformation or re-appearance, or when the ques- 
tion of possession after reformation cannot be exactly 
determined (2), article 142 w<)uld not applv\ Cases 
which are referred to below support this vu'ew. 

In Kali C/nini v. Secretary of State (3), it has been 
held by White, J., that the dispossession or disconti- 
nuance of possession, mentioned in article 143 Schedu’e 
II of Act IX of 1871 (corresponding to the above 
article 143) is that which occurs where the property is 
taken actual possession of by another and does not 
apply to the case vvliere the proj^erty is submerged by 
the act of God, and so made impossible of occupation 
and actual possession. This was a case where the land 
in dispute had been a subject of a double diluviation 
and a double reformation. The site w^as at first 
diluviated before 1847, and it continued for some years 
under water, and reformed before 1863, upon the old 
site when Government took possession of it. Govern- 
ment next kept possession of the reformed land until 
1869 when the site was again diluviated. In 1875 
land again reformed ui)on the site and was taken pos- 
session of by the Government. The plaintiff brought the 
suit in 1877. The period of limitation, in such cases 
as White, J., at first intended to lay down, should be-* 
gin to rbn from 1875. His opinion was evidently 

ti) Afanomofianv. Mathura Mokan, \m L. R. 7 Cal. 225, 

(2) 240, 

(3) I. L, R. 6 Csil. 725* 
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based upon the view that, when Government took pos- 
session cf the chur in 1865, it was a wrong-doer, and 
as such Government could not avail itself of the doc- 
trine of coilstructiv^e possession in order to connect its 
possession of the first re-formation in 1805, with its 
possession of the second re-formation in 1875, and its 
possession of the first re-formation was in fact swept 
away or put an end to by the second dihiviation. The 
learned Judge subsequently resiled from that view when 
the appeal was re-argued and agreed in the view ex- 
pressed Sir Richard Garth in that case. But the 
decision of the Friv}^ Council in Krt shnaniam Gtiptd s \ \') 
case reversed the view of Sir Richard Garth, and in 
effect affirmed the former opinion expressed by 
White, J. 

In cases of the above description, where diluviations 
and reformations take place several times, the posses- 
sion of the original owner is presumed to continue, 
although a wrong-doer might take possession at every 
time of re-formation. Such a wrong-doer is not en- 
titled to tack his possession of one re-formation with 
another. The principle that is to be applied to such 
cases is analogous to what has been laid down in the case 
of Trustees^ Executors and Ag^ency Company v. Short (2). 
In that case the Judicial Committee said : — *‘If a person 
enters upon the land of another and holds posses- 
sion for a time, and then, without having atrquirect 
title under the statute abandons possession, the right- 
ful owner, on the abandonment, is in the same position 
in all respects as he was before the intrusion took place. 
There is no one against whom he can bring an 
action. He cannot make an entry upon himself. There 
is no positive enactment, nor is tliere^ any principle of law 
which requires him to do any act. ... ., to re-habitit 

(i> I. t-. lL 29 Cal. 5lS. 

(2) CSSS) L. R 13 A. C. 793 
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himself..... .The possession of the intruder, ineffectual for 

the purpose of transferring title, ceases upon its aban- 
donment to be effectual for any purpose. It does not 
leave behind it any cloud on the title of the rightful 
owner or any secret process at work for the possible 
benefit in time to come of some casual inter-loper or 
lucky vagrant.'" 

The view laid down above was applied to India in 
the case of Secretary of State v. Krishafnani Gupta 
(see pp. 617-618 ante.) 

I n tlie case of Madhabi Sudnari Dassya v Gaga' 

" Dassjra 

nendra Nath Tagore (i), the lands in dispute were v. 
formed by the recession of the river Karotoya and 
came into the possession of the Government in or 
about the year 1852 and were settled permanently, 
with the predecessors of the plaintiffs in 1853. The 
lands were again submerged and remained under water 
for a good long period. They re-appeared between the 
years 1866 and 1885. After re-appearance and before 
1885, portions were cultivated by squatters who paid 
no rent to any zemindar. The defendants took posses- 
sion of the lands adversely to the plaintiff in 1886, 
which was within twelve years of the commencement 
of the suit. 

JVith regard to the squatters, Geidt and Mitra, JJ., 
relying upon the decision in the case of Watson v. 
Government (2), held that a mere trespasser without 
claim of right as in the case of a squatter did not 
amount to an ouster of the true owner. 

As to the point of limitation, the learned Judges 
said thus : — ‘‘The nature of the or jungle lands is 
peculiar and the mere cessation of possession cannot 
an^unt to discontinuance of possession, unless it is 
followed by the possession of another person in whose ^ 
favour plarptiffe whq had the 
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rights might not have been in actual possession, but 
there was no actual possession by another ousting the 
plaintiffs. The actual taking of possession of chur 
land by a person asserting a proprietary right, his 
causing a measurement and settling raiyats or assessing 
rent on the raiyats actually cultivating portions of the 
land generally indicate that the land or a large portion 
of it is fit for use in the ordinary way, and until then 
cultivation is precarious and uncertain and the same 
piece of ' land is seldom cultivated in successive years. 
Possession of the last kind can hardly be said to be effec- 
tive in calculating the period of limitation. There was 
thus no dispossession or discontinuation of the pos- 
session of the plaintiffs within the meaning of Art 
142 of the second schedule of the Limitation Act 
before 1885.'’ 

Kumar In the case of Kumar B as ant a K, Ray v. Secretary of 

Basatua koy ip dispute appeared as an island in 

1888, when the Government took possession of it 
as chur land surrounded by iin ford able streams. The 
chur was unfit for assessment and cultivation till 1890. 
Further accretion on the north attached it to Chur 
Raninuggar No. i. In 1889 it was first treated as an 
accretion to chur Raninuggar and Jirat, which had been 
released to Suksagar Zemindars as reformation in sit% of 
their mouzahs, and then shortly afterwards eame to 
be considered as an accretion to the part of Chur 
Raninuggar No. i, which was a Government estate. It 
was under direct management of the Government in the 
utbamii system on yearly settlements in 1891-92. The 
area then producing rent was about 350 bighas and in 
the following year , it was slightly more. It was re- 
gularly surveyed in 1894 and the chur was found to be 
2,060 bighas of which 583 were by tHis time under culti- 
vation, and the residue, as uncultivated jungle, but the 

(4) I. L R 44Cal. 585 : 31 Cal/\Vi N. 643 ; 25 l/j.^8^^ 
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whole of it was under water from the beginning of June 
to the end of October. Naturally the land was thea 
very poor and there was no resident tenant. The chur 
increased so far by 1894 that a raiyatwari settlement 
was then made with the utbandi rai>'ats for a term of 
five years. On the expiration of this term, it was again 
surveyed, and found to have increased to over 3000 
bigha of which a portion was released to the proprietor 
of estate No. 399 as being land which was a reformation 
in situ of his rnouza Sardanga. It would seem that a 
further portion of it had been previously released to 
the owner of mouzah Baiiadanga. The cultivable lands 
were then settled again for an undefined term. 

In 1902, the principal defendants petitioned the 
Collector of Nadia for the release to them of the lands 
in question, alleging that they were reformation * in situ 
of lands belonging to their estate, lot Gobintlpur, Towzi 
No, lOO, whicli was granted by the Collector. Accord- 
ingly they were put in possession of the whole of the 
lands. 

The plaintiffs also preferred a similar ap|)lication 
and but their application was refused. 'Fhereupon tl\ey 
filed the present suit on the 6th September 1904, The 
Court of First Instance (Subordinate Judge , decided the 
case in fvavour of the plaintiff on questions of title and 
limitation. ^ The High Court of Calcutta reversed the 
decision on appeal, in the case of Gurudas Kimdu v. 
Kumar Basanta K, Roy (i) ; and it was held (per 
Chitty and Carnduff, JJ. ) that the possession of the 
Government under the above circumstances was adverse 
to the plaintiffs since 1889 and that the suit was governed 
by Article 144 of Schedule II of the Limitation Act 
(xv of 1877). On appeal to the Privy Council, the 
decision of the Calcutta High Court vvas reversed. I>ord 
Sumner in delivering the judgment of their Lordships 
^i) 14 Cal. w. Nv 317 : II Cal. L J. 373. 
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said thus : — “The Limitation Act of 1877 does not 
define the term “dispossession"" but its meaning is well 
settled. A man may cease to use his land because he 
cannot use it, since it is under water. does not 

thereby discontinue his possession ; constructiviy it 
continues until he is dispossessed ; and, upon the cessa- 
tion of the dispossession before the lapse of the statutory 
period, constructively it revives. ‘ Tliere can be no 
discontinuance by absence of use and enjoyment, when 
the land is not capable of use and enjo3'ment,’ [per 
Cotton, L. J. in Lei^k w Jack, (1879) 5 ^^4 

( 274 )]. it seems to follow that there can be no conti- 
nuance of adverse possession, when the land is not 
capable of use and enjoyment, so long as such adverse 
possession must rest on t/e fucto use and occupation. 
When sufficient time has elapsed to existinguish the old 
title and start a new one, the new owner"s possession of 
course continues until there is fresh dispossession and 
revives as it ceases.” 

Next, referring to the decision in Krishnamani Gupta s 
case, (i) his Lordships observed, — “No rational distinc- 
tion can be drawn between that ease and the present 
one, where the reflooding was seasonal and occurred for 
several months in each year. It was held that when the 
land was re-submerged the possession of the Govern- 
ment determined, and that, while it remained submerged, 
no possession could be deemed to continue so as to be 
available towards the ultimate acquisition of title against 
the true owner.” 

“Again”, continued his Lordship “to apply the test 
suggested by Bramwell, L. J., in Leigh v. Jack (1879 L. 
R. 5 Kx. D, 264) at p. 273, ‘to defeat a title by disposses-^ 
sing the former owner, acts must be done^ Which are 
inconsistent with his enjoyment of' the soil for the piir-^ 
poses for which he intended to use it" and therefore it Js 

(I) L. R. 39 I. A. 104 i 6 Cal. W. Kv 
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necessary to look at the position in which the former 
owner stands towards the land, as well as to the acts 
done by the alleged dispossessor. ‘It is impossible’ says 
I^ord Halsbury in Marshall v. Taylor [ (1895) * Ch. 641 
(645) ] ‘to speak with exact precision about the degree 
of possession or dispossession that will do, unless you 
liave regard, as Lord Justice Cotton said in Leigh v. 
Jack, to the nature of the property.’ An exclusive 
adverse possession for a sufficient period may be made 
out, in spite of occasional acts done by the former owner 
on the ground for a*" specific purpose from time to time. 
Converseh% acts which prinia facie are at:ts of disposses- 
sion may under particular circumstances fall short of evi- 
dencing any kind of ouster. Tliey may be susceptible 
of another explanation, bear some other character or have 
some other object. In the present case beyond the 
temporary titbandi cultivation itself there is nothing 
down to 1S92 to show an exclusion of the plaintiffs by 
Revenue authorities.” 

“Their Lordships are of opinion that, whatever may 
have been the case later on, there had not been, down 
to September 1892, any dispossession of the plaintiffs 
within the meaning of article 142.” 

With regard to the applicability of Art 1^4, their 
Lordships said thus :~“If, as their Lordships think, no 
dispossession occurred except possibly within twelve 
yefirs before the commencement of this suit, article 144 
is the article applicable, and not article 142. It is not 
easy to see in the circumstances of a case such as this 
hovv conduct insufficient to evidence dispossession of 
the plamtiffs can be u$ed to evidence adverse possession 
availiable to the defendant/’ 

Lastly*a$ to tlie claim of right by adverse possession, 
tlieir laid down thus : — ^”The period of time 

the defettdants under thfe protection: 

of Artf^Ie 



630 


RULES OF LIMITATION. 


[GL. V. 


Suit for land 
reformed 
within 12 
years, onas 
upon the 
defendant 
when ho sets 
up the plea of 
limitation. 


during^ which tlie defendants have been in possession 
there is tacked, out of the prior period when it is con- 
tended tint the Revenue authorities had possession, a 
number : f years going back to 1892. The definition 
section, 3 sliows that in the present case this can not be 
done. Tiie defendants do not derive their liability to be 
sued ' fr(:>m or through* the Revenue authorities in any 
sense of the words. They advanced a claim of their 
own adversely to the Revenue authorities, which was 
rested on prior title and possession, and sought to put 
an end to conduct on the part of those authorities which, 
they isserted, was inconsistent with and an invasion of 
tliei*' own sufierior title. On investigation the Revenue 
autl •'Itics rect>gnised and submitted to this adverse 
claitv and withdrew from any enjoyment and occupa- 
tion. If the defendants could make good now the 
claim which they made then, well and good : but they 
would succeed, not bv reason of, but independently of, 
the lamitation Act Upon this ground they fail as far as 
article I44 is concerned.” 

Now, it has been stated before that Art 142 does* 
not apply to a case where diluviation is followed by 
reformation, irrespective of the number of times during 
which such changes may happen, tlic theory of law 
being that the possession of the true owner continues. 
(See also p. 615 antc^ Tlie only article, therefore^ that 
can possibly be applied is article 144. But, according 
to the view stated previously, the cases dealt with above 
having been instituted within twelve years of the date 
of reformation, they were not barred by that article. 

It has also been said before that in such cases, 
it is not necessary for the true owne'r to prove his 
possession within twelve years of the suit, as the 
law of presumption of possession is in his favour 
(see pp. 619-620 In other words, there is no 

onus upon the plaintiff in such cases to prove posses- 
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sion and dispossession within twelve years, which a 
settled rule requires the plaintiff to establish when the 
plea of limitation is urged by the defendant. It is a 
well-known rule of law that when a plaintiff comes into 
Court claiming a right, alleging possession and dispos- 
session, the onus lies upon him to prove that such posses- 
sion and dispossession took place within twelve years of 
the suit. See the cases of Maharajah Ktnvar Nitrasur 
Singh V. Babu Nanda Lai Singh (i), Pafidurang Gavind 
V. Balkriskna Hari(2), Nawab Nazir Sidhee AH Khan v. 
JVoomesh Chunder ( 3) Boolee Singh v. Harobuns Narain 
(4\ Loll Siftgh V. Babu Madhusudan (s), Beer Ckunder 
Jubraj V. Deputy Collector of Bkullooah (6J, Busseiroonissa 
V. Raja Leelanund (7), Gossain Das v. Seroo Kumari\ 
(Sj Lutchoo Khan v. Foley (9), Kho ia Newaz v. Bror 
jendra Kumar {10.) Mahim C hander v. Mohesh Chunder 
(ii). These decisions establish that the onus is upon the 
plaintiff to prove possession within twelve years of the 
suit. But, in cases of reformations, where the plaintiff 
proves that the land reformed within twelve years of the 
suit, or when the question of possession just after refor- 
mation can not be definitely determine I, no such onus lies 
upon the plaintiff, except to prove his possession at the 
time of difuviation. When that fact is proved, the onus 
lies upon the defend int to prove that the land reformed 
before twelve years and that he has been in adverse 
possession for over twelve years, as has been laid down 
in the case of Man Mohan Ghose v. Mathura Mohan 
Roy (12), where Field, J. in delivering his judgment, 
said It appears to me that the principle to be 
gathered from these cases is, that alth >ugh, according to 

it i) 8 Moo. I. A. 199 ( 230 )« (2) 6. Bom, II. C, Ri 125 (A, C. J.) 

(3) 2 Suthr W. R. (4) 7 SuthW. R. 211. 

{5V 8 Sttth W. R. 436. (6) t3 Suth. W. R. 2a (P C) 

(7 ) 14 Stttb, R* 135 ^ W *9 Suth. W> JRy 192. 

(9) 24 Sttth. W. R. 273. (10) 

(iij I. L..R. i6Cal. 473* (12) 
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the general rule, it lies upon the plaintiffs, who are met 
with the plea of limitatif>n, to show their own possession 
within twelve years before the institutioti of the suit, 
when the propert)' in dispute is capable of actual and 
visible possession, yet that, from the nature of the 
thing, an exce}»tion must be made to this general rule 
in the case of property which is not susceptible of 
actual and visible possession/’ 

That an exce[>tion to the general rule that the onus 
lies upon the plaintiff to prove possession and flis- 
possession within twelve years, is to be macJe in cases 
of suits for reformed land by the true owner, has been 
approv'ed by tlie I 'nil Bench decision, in Mahofncii 
AH Khan Khaja Abdul Gunny (i), which held that 
the presumption of possession is in fav^otu* of the true 
owner unless tlie contrary is proved. 

In the above Full Bench case, reference was made 
to the decision of the Privy Council in the case of 
Radha Gobind Roy Inglish (2). In that case, tlie 
land in dispute formed part of tlie bed of a bheel or 
lake, the title to which was found to be in the plaintiff. 
He had been in possession so long as the land was 
covered with water. The bhc cl gr ad LI ally dried np and 
the defendant occupied the land so formed. The plain- 
tiff proved, y>r/V//f 7 . /rzr/V, his title to the bhcel and pos- 
session of it in one of his ancestors, but he gave no 
proof of acts of ownership within twelve years before 
the suit. The dates of the drying up of the land and 
of its occupation by the defendant were in controversy, 
although some lands were found to be of . forma- 

tion and the defendant failed to prove possession of 
the land for twelve years before the suit. It was held 
by the Privy Councd that under these circi/instances, 
the plaintiff had proved a title to‘, . and possession of, 

(1) I. K. 9 Cal.. 744 ? 12 Cal. L. K . 257 (t . 

(2) 7 Cal. L. R. 364. 
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the bhsel^ his possession must be presumed to have 
continued, unless the defendant could make out a 
twelve years’ statutory title by adverse possession and 
that the onus to prove such ps)ssession was upon the 
defendant. 

In the case of Ibrahim v. Jlorrison (f), 

wliere the question of limitation arose regarding chuy' 
lands gained by the recession of a river, Mitter, J., 
in delivering the judgment, in connection witli the ex- 
ception to the general rule of the onus upon the plain- 
tiff, observed thus : — “It is a settled rule of law in this 
country that, whenever the plea of limitation is raised, 
it is for the plaintiff to show prima facie that the cause 
f)f action upon which he is suing is not barred by limita- 
tion. But the case of a chur land has been said to 
bean exception to this rule, and the reason suggested 
for this exception is, tliat chur lands during the first 
few years of their existence are generally not cultur- 
able. To a certain extent this contention seems to us 
to be correct. VVliere limitation i.s pleaded to a suit, 
llie subject matter of which is chur land not brought 
under cultivation, it is for tlie defendant before he can 
succeed in his plea, to establish that lie has exercised 
adv'erse rights of ownership over the disputed land for 
more than twelve years.” 

In Iltir Sahai v. Mahofned Daim Khan (2). the High 
Court for tlp»t N. \V. Provinces held that, where in a suit 
the plaintiff claimed land on the alle.gation that it be- 
longed to his village but remained submerged at the 
time of the settlement, and succeeded in showing that 
the submerged land was identical with the land which 
had since Ijeen left dry, his suit would not be barred by 
limitation unless it ccfuld be shown that some other 
person had been in adverse possession for twelve years 
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before the plaintiff preferred his claim and that such 
possession had commenced from the time when the 
plaintiff was in a position to dispute it. 

The decisions which have been referred to above 
establish the proposition that the onus to prove the 
plea of limitation is upon the defendant in suits for 
lands which reform within twelve years of the suit, .and 
that the plaintiff in such cases has only to prove his 
possession at the time of diluviation. But, if the plain- 
tiff fail to prove his rightful possession at the time of 
diluviation or at any time subsequent to reformation 
provided that such latter time be within twelve years 
from the date of the suit, his suit is to be dismissed on 
the ground of limitation, as was held in the case of 
Gokool Kristo Sen v. David (i), where the bar of limi- 
tation was urged by the defendant in a suit for chur 
lands, claimed by the plaintiff as reformation on the 
original site of the plaintiffs or his vendor’s land. On 
the question of limitation, in that case, the Subordinate 
Judge was of opinion that the defendants, not having 
been able to establish an adverse possession for more 
than 12 years, the plaintiffs suit was not barred by 
limitation, On appeal that decision was reversed and 
Mitter, J., in delivering the judgment, said thus : — **Ac- 
cording to the plaintiff’s allegation, he must prove that 
the land in dispute before it diluviated or disappeared 
was in the possession of his vendor. Unless he should 
prove this fact, his claim would not be saved from the 
operation of the Law of Limitation, because, accord^ 
ing to his own case, the lands reappeared for the first , 
time in the year I27r, and he has not established that, 

. after their reappearance, he or his vendor has been in 
possession for a single day. That being so, " unless he 
should prove that, at the time of the disappearance of 
the land in dispute be or his vendor was in possessioni 
(i) 23 Sutb# W. R, 443, 
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it could not be said that his cause of action accrued 
within 12 years from the date of the institution of the 
suit. If that fact had been proved, no doubt he would 
have been entitled to say that, when the land was 
under water, his possession over it could not liave 
continued ; and that, when it reappeared, he having 
been prevented from taking possession by the defend- 
ant, the cause of action for this suit then arose.” 

[t has been said before that in suits for recovery of 
land which re-forms within 12 years from the commence- 
ment of the suit or when such dates of reformation and 

If' 

occupation by the defendant are in controversy and 
cannot be definitely determined from the facts proved, 
the onus is upon the defendant to establish his plea of 
limitation. Now the question is, who is to prove that 
the land reformed within 1 2 years from the date of the 
suit, in other words, at what stage such onus is to be 
thrown upon the defendant. The answer apparently 
seems to be this that the plaintiff would have to 
prove prhna facie that the land reformed or was in 
unculturable state within 12 years from the date of 
the institution of the suit and that he was in posses- 
sion at the time of diluviation, in order to shift the 
onus upon the defendant to prove the bar of limitation. 
This view appears to have been laid down in Mahmned 
Ibrahim v, Morrison (i), where, Mitter, J., in conti- 
nuation of the portion already quoted at page 663 ante^ 
observed: — “But when the suit relates to a peice of 
chur land already brought under cultivation, the plain- 
tifF in order to get over the plea of limitation, must at 
least establish that either the land in suit formed within 
tw:elve years or vvas not in a fit state of cultivation 
within Wat perib^^ cases where the 

plaintiff shows that a subjett-matter of a particular suit 
chw state sometime previously, 
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however remote it may be, or even a century before, it 
would be for the defendant to establish the plea of 
limitation by proving adverse possession for more than 
twelve years. This latter rule may seem more reason- 
able or consonant to justice ; but the whole current of 
decisions being for a very long time in the other way, 
it is now too late to adopt it.” 

In Matio Mohiin v. Mathura Mohun (i), the above 
view was approved, and while referring to that case in 
his judgment, Field, J., observed : — In the case of 
Mahomed Ibrahim v. MornsouJ^ 2 ) reference was made to 
a class of cases which supported the proposition that 
when limitation is pleaded in respect of lands, which 
are either in a jungly or unculturable state, it is for the 
defendant to establish his plea by proving adverse 
possession for more than twelve years ; and it was held, 
that that proposition could not be applied to land 
brought under cultivation ; but that, in the latter case, 
the plaintiff, in order to get over the plea of limitation, 
must at least establish, that either the land in suit 
formed within twelve years or was not in a fit state of 
cultivation within that period.” 

Next, if the land reforms before twelve years from 
the date of the suit, whether article 142 or article 
144 is to be applied, would depend upon the circum- 
stances of the case. If the reformed land continues to 
be in a condition unfit for actual enjoyment in the 
usual modes or other acts of possession till within 
twelve years of t 4 ie suit, the possession of the true 
aivner will be presumed until the contrary is shown 
as pointed out by tlie Full Bench decision in the 
case of Mahomed Ali Khan v. Kkajah Abdul Gani 
The decision of that Full Bench w^s applied to the 
case of Mobini Mohan Das v. Krishna Kishore 

(I) 1. L. R. 7 Cal. 225. U) I. L. R, 5 CaU 36. 

1 . L. R, 9 Cal. 744 : 12 Cal. L. R# 257, 
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Dutt (1). In that case it was found by the Court of 

Appeal ^below (Subordinate Jud^e) that the land in 
dispute emerged from the water previous to twelve 
years from the date of the suit, and that no act of 

possession was proved by the plaintiff from that 

time. The Court of Munsiff held that the land was 
waste and did not become fit for cultivation until 
within six or seven years before the suit. This finding 
of the Miinsif was not reversed by the Subordinate 
Judge in appeal, and he dismissed the plaintiff’s suit 
holding that no presumption could be made in favour 
of the plaintiff who must prove posse.ssion by acts of 
ownership within twelve years. In second appeal, this 
decision was set aside and it was held that the plaintiff’s 
possession must be presumed to have continued until 
the contrary was shown. 

In that c^.se, it was also held that the exercise of 
the right c»f ownership by letting out the julkur to 
tenants would be printa facie evidence of possession of 
the land under water, unless such right was referable 
to a different title. 

A similar view as to the presumption of pos.session 
in favour of the true owner in respect of the land which 
reformed before 12 years of the date of the suit but 
continued in a condition unfit for cultivation had also 
been held in the case of Madhabt Sundari I) assy a v. 
Ga^anendra Nath Tagore (2). In the concluding portion 
the judgment, Geidt and Mitra, JJ,, said : — '‘In the 
pre.sent case though the land reformed more than 13 
years before the commencement of the suit, there is no 
finding in the judgment of the learned Judge as to who, 
if any, was in possession immediately before the com- 
mencement of the jidverse possession of the defendants. 
I fit is proved that there was no one in po.ssession 

ti) I. L. R. 9 Gal. : 12 CaL L. R. 337. 

(2) 9 Cal. W. N. Hi (ti6K 
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claiming a title against the plaintifTs during the interval/ 
the possession of the plaintiffs must be considered to 
continue. If the state of things, as existed before 1885: 
continued until the defendants took possession, no bar 
of limitation can, as we have seen, be set up against the 
plaintiffs,” (See pp. 625-626 ante,) 

In view of the above decisions which have been 
passed, having regard to the nature of the land imme- 
diately after the reformation, although such event might 
have happened before 12 3^ears from the date of the 
suit, it would seem reasonable to hold that article 144 
would apply to such cases, and that the onus to prove 
the plea of limitation is upon the defendant as in the 
case of land which reforms within 12 years of the suit, 
(see pp. 631-634 ante.) 

As to other cases of land which reforms before 12 years 
preceding the institution of the suit, wherfi the question 
of the nature of the land as referred to above does not 
arise, it would seem clear that article T42 would be ap- 
plicable to such suits and the onus to prove possession 
and dispossession within twelve years of the suit would 
be upon the plaintiff. If he fails to discharge such onus 
his suit will be dismissed. It would not be sufficient 
for the plaintiff, in such cases, to prove possession only 
at the time of diluviatioiT. The decisions which are 
discussed below support that view. 

I n the case of Kumar Rimjit Singh v. Schoene^ Kilburn 
(i), the plaintiffs claimed the land in dispute as reforma- 
tion on the old site of their estate. The defendant set 
up the plea of limitation alleging that land reformed 
more than 12 years ago, and that they bad been in 
possession for that period. The trial Judge dismissed 
the plaintiffs* suit, holding that the plaint^ffs^ suit 
barred by limitation, as the plaintiffs failed to prove thSt 
any part formed within 12 years of the suit Oh 

(i) 4 Cal. L. R. 390. 
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peal to the High Court that decision was affirmed and it 
was held that the plaintiff in ortler to succeed, must, 
according to the rule laid down in the case of Maharaja 
Koazvur Neirasur^ 8 Moo. 1 . A. 199, (220), prove satis* 
factorily that the defendant has not been in possession 
for the period of twelve years next preceding the com- 
mencement of his suit. In this case, it should be ob- 
served that the plaintiff excluded the presumption in his 
favour by alleging that the land was capable of cultiva- 
tion and that he grew Khesari upon it. 

In that case, it was further held that where tlie evi- 
dence was not sufficient to support an affirmative finding 
that the whole of the lands claimed had reformed within 
twelve years preceding the institution of the suit, it 
was incumbent on the plaintitT to show specifically 
the portion, if any, which had rer>rmed within 12 3^ears, 
and that the Court could not undertake to divide the 
portion of land which might have been reformed within 
12 years from the large part which evidently reformed 
more than 1 2 years ago and had been in the adverse 
possession of the defendants. 

The view laid down in the above case was subse- 
quently applied to the facts of the case of Guru Das 
Kufidu v. Ku 7 nar Basant Roy (i). But, in appeal to the 
Privy Council, in Kumar Basant Roy v. Secretary of 
State (2), the decision in GuruJas Kum/u's case was 
reversed. It appears from the report of the case that 
decisions in /Cumar Run/it Stt/^/i s case was cited before 
their Lordships as being a decision under the old 
Limitation Act, and it was also relied upon in the 
judgment of the Calcutta High Court. But nothing 
has been said regarding that case in the judgrnent of 
the. Privy Council . ^ 

Ih the case of .^<2 Mazumdar v* 
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Mahesh Chiinder Neoghi (1), the nature of the lands in 
dispute whicli has not been described iii the judgment 
of the Privy Council, may be stated as follows The 
rnouzahs of Rajapur and Machuakandi were conti^ 
guous, with the river Ichamati flowing between them. 
In 1844 the latter monzalv was diluviated and on the 
recessiou of the river land reformed on the old site. 
This land was resumed by the Government and after- 
wards measured and assessed as part of Machuakandi. 
The proprietors of Rajapur, however, claimed the re- 
formation as part of their mouzah and on the 3rd Au- 
gust, 1846, the whole of the lands, measured and assessed 
as appertaining to Chur Machuakandi were released 
to the proprietors of Rajapur as accretion to it. Some- 
time before 1861, raiyats were settled in this disputed 
land. According to the defendants’ evidence, the culti- 
vators and tenants all came from Machuakandi. It was 
admitted by the plaintiffs tliat from the month of 
September 1874, the defendants had refused to acknow- 
ledge the right of the plaintiff as pro[)rietors. In respect 
of a portion of the disputed land there were proceedings 
by the Magistrate under section 530 of the Old Code of 
Criminal Procedure in 1S82. The plaint was filed on 30th 
July 1883 by the plaintiffs, the owners of Rajapur claim- 
ing the land as part of their mouja. The defendants, the 
owners of Machuakandi set up the bar of limitation 
under Art. 142 of Sch. 11 , Act XV of 1877. 

From the statement of the Licts of the case taken 
from the report, it seems clear that the land in dispute 
had become fit for cultivation or other useful purposes 
since before 1 86 1 and the suit was brought in 1883, 
The Subordinate Judge who tried the case at the first 
instance, upon the evidence came to^ the conclusion that 
the plaintiffs had acquired title to the land in dispute as 
accretion to their ancestral mouja Rajapur and were in 

(i) I. L. U. 16 Cal. 473 ; L. R. 16 1 . A 
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possession of it since 1848, and their possession was up- 
held by the Revenue Survey in 1858, and though they 
were dispossessed from the greater part of the land in 
1^^755 yet they retained part of them, till ousted by the 
Criminal Proceedings of 1SS2. He was of opinion that 
the plaintiffs, as he found, were the rightful owners of 
the disputed lands and it was for the defendants to show 
that ihc}^ were entitled to retain tliem. The decree of 
the Subordinate Judge was reversed by the High Court 
in appeal, and on appeal to tlie Privy Council, the 
decision of the High Court was affirmed. 

In regard to the view relating to the onus upon the 
defendant as held by the Subordinate Judge, their Lord- 
ship said : — “That, as a proposition of law, is one which 
hardly meets with the approval of their Lordships.** 

“ This in reality what in England would be called an 
action for ejectment, and in all cictions for ejectment 
where the defendants are admiitedl)* in possession, and /i 
fortiori where, as in this particular case, they had been 
in possession for a great number of years, ^and under a 
claim of title, it lies uj^on the plaintiff to prove his own 
title. The plaintiff must recover by the strength of his 
own title, and it is the opinion of dieir Lordships that, in 
this case, the onus is thrown upon the plaintiffs to prove 
their possession prior to the time when they were admit- 
tedly dispossessed and at sometime within 12 years be- 
fore the commencement of the suit, namely, for the two 
or three years prior to the year 1S75 or 1874, and that 
it does not lie upon the defendants to show that in fact 
the plaintiffs were so dispossessed.** 

It was thus held jn this case that the burden of prov- 
ing the dispossession or discontinuance of possession 
within 12 years as pre;^cribed by Art. 142 of Sch. II of 
Act XV of 1877 was upon the plaintiffs, although he 
proved an anterior title to the land in dispute. 

It would seerh that the above decision of the Privy 
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Council was distinguished in the case of Madhabi Sundari 
Dasya (i), as the lands in dispute, in that .case, were In- 
capable of ordinary acts of possession or actual user 
and continued to be so until within 12 years of the suit. 

The above decision was re-affirmed by the Privy 
Council, in the case of Rani Henianta Kumari Debi v, 
Maharaja Jagadindra Ray (2), where the suit related to 
alluvial land adjacent to the Brahmaputra River. The 
decision of the appeal before the Judicial Committee 
turned upon the determination of the point of limitation. 
Lord Robertson, who delivered the judgment after recit- 
ing the title of the appellant in the case, proceeded as 
follows : — ‘‘The case of the Respondent is rested on 
possession. Even on the showing of the appellant, the 
Respondent at the date of the plaint had been in posses- 
sion for eleven years, and the Respondent says for 
twelve years (the period of limitation) and longer. The 
difference between the admitted posse.ssion and the 
period of limitation being so narrow (one year) the 
the qiiestioa of onus is important ; and their Lordships 
adhere to the principle stated in the Privy Council case 
cited by the learned Judges in the High Court [Afohini 
Chunder Mozoonidar v. Mohesh Chumkr Neoghi, L. R. 16 
I. A. 23], and hold that it is for the appellant, as Plain- 
tiff in a suit for ejectment, to prove possession prior 
to the dispossession which she alleges. At the same 
time, their Lordships consider that in this question 
of evidence the initial fact of the Appellant’s title comes 
to her aid, with greater or less force according to the 
circumstances established in evidence.'* 

In this view, it would seem that Art. 142 of Sch, II 
of the Limitation Act (XV of 1877) was applied to that 
case, and that the onus to prove dispossesrion or 
continuance of possession within r2 years of the suit 
was thrown upon the plairitiff, ---appellant. 

(i) 9Cah W, K. 111(114)/ (ii) lb W/N > 630^ 
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In Bilash Chandra Mukhopadaya v. Anijiid AH 
Pattvari (i), the suit was for declaration of title to and 
recovery of possession of chur lands which had been 
diluviated more than twelve years before the suit, and 
the plaintiffs proved their title and possession up to the 
time of diluviation and alleged that the disputed lands 
had reformed within twelve yeat^ of the suit. The 
defendants, on the other land, alleged and it was found 
that the lands in question came into existence 30 years 
ago and had been gradually forming since then. How 
much was formed yearly and whether the chur was 
fully formed in five years could not be determined. 

Upon these facts it was held by Jenkins, C. J. and D. 
Chatterjee, J. that the case would be governed by Art. 

142 and not Art. 144 of Sch. II of the Limitation Act 
(XV of 1877). 

Applicable to suits for laud gained by Acore* 
tion or Avulsion 

In relation to suits for land gained by accretion,. 

it may be affirmed at the outset that the application 

‘ ‘ Lmiitation 

of the Law of Limitation is restricted by two considera* relating to 

suits by ih^ 

tions, namely, by the nature of the right which a recusant 
riparian own acquires to the accieted land, according 
to the provisions of the Regulation, and 
reason of the rules for assessment of revenue in 
respect of such accreted land. According to the provi- 
sions of the Regulations, the riparian owner acquires 
a title to the accreted land to-extensive with that already 
possessed by him in the main land, subject to the 
payment of additional revenue under the rules framed 
for the purpose by the Revenue Authorities, if he 
refuse to submit to suqh assessment, his right to the ; 
ownership and it is recognized 

by the reserving of Tlie rule of 

>^^pre^ right ? 
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Authorities, in such cases, make temporary settlement 
of his accreted land with some other persons. Tlie 
fact of his being out of actual possession on account of 
such temporary leases is not calculated as having the 
effect of putting the law of limitation in operation 
against him and the possession of such settlement- 
holder is not consideftd adverse to that of the riparian 
owner. This view is apparently maintained by the deci- 
sions which are cited below : — 

In the case of Miissummat Sunduloo-nissa v, Gooroo 
Pershad (1), it was proved that the portions of the new 
chur claimed by the plaintiff were within the limits of 
the share held by him in the parent estate, and that 
after accretion and before resumption proceedings, the 
ground was in his occupancy. It was held that the 
statute of limitation can not apply to extinguish his 
right, because of the dispossession while these proceed- 
ings were pending and that it could run against him 
from the date only of the close of those proceedings. 
It was further held in this case that the Special Com- 
missioner's view could bind the Civil Court on the 
question only of liability to assessment and not in 
other rights. 

In Cally Ckunder Chowdlmry v. Monikurnika Chmv- 
dhurani (2), the plaintiffs suit was for establishment of 
his right to exclusive settlement of lands contiguous to 
his original estate, which were given to the defendants in 
temporary leases and were in their possession for over 
12 years. It was contended in this suit that the claim of 
the plaintiff was barred by limitation. This contention was 
overruled. Steer, J. in delivering the judgment, said : — 
“ We think that, during the time that the estate was 
under the management of the Collector, and as one'moJe 
of management under temporary leases, that the rights 

(1) 185901.. Sud. D. Rep. 470* 

(2) i864Suih. W> R. (Gap. No.) 149* 
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of the parties to the permanent settlement of the lands 
does not become extinguishe<l by any lengtii of time. 
It inay^be leased out (»ver and over again, and, notwith- 
standing that from the dale of the first lease more than 
12 years may have expired, that fact would not bar the 
right to settlement of any party who, under the law of 
alluvion, has the right of settlement. It is true that 
the present plaintiff might have sued whenever he felt 
so inclined to establish his right to be regarded as the 
proper party, or one of the proper parties, to whom the 
right of settlement belonged. But he was not bound 
to sue, for, during a temporary settlement, rights of 
parties are not extinguished, but are only kept in 
abeyance.” 

The view, laid down in the above case, was followd in 
Bissessur^i^ I?asi V. Kali Kumar /vry'(i). In that case, 
one co-sharer wlio managed the property, and, in the 
absence, or during the minority of the other co-sharer, 
obtained from the Collector a temporary settlement in 
his own name of chur lands accreting to the parent 
estate. It was held by Kemp and Glover, JJ., that the 
latter was entitled to participate in the temporary settle- 
ment, and that the possession of the former w^is not 
adverse to the latter. 

In tlie jfase of Kris to Chunder Sundyal v^ Kashi 
Kishore Roy (i), which was a suit for a declaration of 
the plaintiff’s right to a share in the .settlement of an 
accretion, the land was resumed by Government in 
1835, and let out in temporary leases till 1867, when a 
permanent settlement was made with the defendant. It 
has been held by Bayley and Markby, JJ,, that the 
period of limitation which bars the claim to a settle- 
ment does not begirk to run so long as the proprietary 
right of the zemindar is formally recognized by the 

(o is smurw/lt. 198 "" 

<2) 17 Sttih. VV. R. 145, J 
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Revenue Authorities by temporary settlements, and no 
permanent settlement is made with any other person. 

It has been further held, in that case, that the pay- 
ment of malikamt i'ioi ihQ only method in which a 
proprietary ri^ht can be recognized, but the keeping 
of the malikana in deposit, as in that case, for the 
benefit of the recorded proprietors generally is a suffi- 
cient recognition of a sharer’s proprietary right. 

The view that, in cases of temporary settlements of 
an accretion with a person other than the riparian owner 
to whose estate it is annexed, the right of such owner 
to such land is not extinguished but kept in abeyance, 
has been upheld in Krishto Chunder v. Shama Sundari 
(i). In that case, it has been held that adverse 
possession againt the riparian owner begins from the 
date on which the permanent settlement is made with 
a third part)\ 

In the case of Samt Sundari w Secretary of State ( 2 ), 
the lands in dispute accreted to the estates of the plain- 
tiffs and their co- sharers, and they were assessed with 
additional revenue. The proprietors of all the nine 
mahals to which the lands were found to have accreted 
were invited to accept the settlement, but the settlement 
was made with only two or three, as the other proprietors 
for whom Malikana was subsequently reserved refused 
to take the settlement. Under this state of things, it was 
held that the Government not having intended to set up 
a proprietary right to the land in dispute as proved by 
the fact of temporary settlements, the question of limi- 
tation did not arise. 

In Guroo Churn Dutt v. Krishna Mont Gupta (1% 
it has been laid down in the concluding portion of the 
judg^^^ that if a party be in possession under tern- 
porary leases from the Collector, such possession would 

(1). 23 Sath. W. R. 520. • " 

(a) I. L. R. II Cal. 784 (787). (a) 2 CM. W. K, 
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not be adverse to the true owner, for whom it must be Kan^ Sin^ 

V, 

supposed that the Collector was holding the land. Uakar Ah, 

The view that the posstssiou of the Collector is not 
adverse to the true owner has been laid down by their 
Lordships of the Judicial Committee, in the case of 
Karan Singh v. Bakar Ali Khan (i , where the question 
was whether the defendant could tack or add his posses- 
sion to the possession of the land in dispute held from 
1S61 to 1863 by the Collector under at t^ichment for the 
protection of the Government Revenue, so as to establish 
that the plaintiff was never in possession of the land in 
dispute within 12 years of the suit, which was brought 
in 1874. While pointing out the distinction between the 
Limitation Act of 1859, and the Limitation Act of 1871 
their Lordships said : — “It was contended that the plain- 
tiff must prove that he was in possession within the 
period of twelve years ; but when their Lordships came 
to consider, the present law of limitation, they find that 
that is not correct. It would have been correct under the 
old law, under which the suit must have been brought 
within twelve years from the time of the cause of action; 
but under the present law, It may be brought within 
twelve years from the time when the possession of the 
defendant, or of some person through whom he claims, 
became adverse to the plaintiff. His possession since 
1863 was not twelve years’ po.ssession ; but it is conten- 
ded that he was justified in adding or tacking, to his 
possession the po.ssession of the Collector from 1861. 

Their Lordships must assume that the Collector properly 
took possession for the purpose of protecting the Govern- 
ment revenue. It was the duty of the Collector, whilst 
in possession under the attachment, to collect the rents 
from the lyots, and having paid the Government revenue 
and expenses of collefttion, to pay over the surplus to the 
real owqer. If the defendant was the real owner the 

' {1)' R. yA}i t, v -'. 
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surpliK^ belonged to him ; but if, on the other hand, the 
infants were the right owners, then the surplus belonged 

to them The Collector, by pa)'ing over the money 

to Karan Singh, did not give Karan Singh a title.” 

“/Mthough the Collector” continued their Lordships 
“gave i!ip possession of the estate and paid over the 
surplus proceeds to Karan Singh that did not show that 
he was holding for Karan Singh. The defendant does 
hot claim through the Collector, and he cannot add to 
his possession from the year 1863 the possession of the 
Collector from 1861 to 1863” 

See also Bheenta v. Pahlad (i) and Raniaisher Singh 
v, Saiva ZaUrn Singh (2). 

The dicisions, cited above, establish that the posses- 
sion of the party, with whom the settlement may have 
been made of the accretion by tlie Revenue Authorities 
oh the refusal of the owner of the riparian estate to 
which it is annexed to take the settlement, becomes 
adverse to such owner from the time when such settle- 
meht is made permanent, (see pp. 644-646 anted) 

In this connection, reference may be made to the 
case of Moulvi Myenoodde.en Rarn Monee C hcivdhurani 
(3), where the question was, whether, when a dependent 
talookdar, holding under a temporary settlement, has 
that settlement placed in abeyance by the fact of 
th6 Collector taking the collections into his own hands 
khas, \\\c Collector’s act is one of dispossession from 
which the period of limitation should be calculated ; or 
\vhether it should be from such date when tlie purchaser 
at a sale, after the Collector had ceased to hold Ibad 

himsdf made collection, and so created a cause of action 
b}' dispossession of the former talookdar It was de- 
cided that the Collector’s act was not one .of dvsposses- 

(1) 1867 JN; W, i*. II. C. Rep, Vol. il. p. 38. (3 Agriv Report 384 

(2) 

.(3) ' 7 SuHu W. R, iS:2f 
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sion from which limitation could be counted and that 
the dispossession by the purchaser only could have 
given a cause of action. 

It has been said before that the recusant proprietor 
is entitled to ^nalikana which keeps alive his proprietary 
right in respect of the accretion to his riparian estate 
(see p. 289 ante^, and that the period of limitation 
does not begin to run against the owner of the parent 
estate, so long as the accretion is not settled permanently 
with a third party. Now a question arises, what would 
be the rule of limitation applicable to suits for recovery 
of such malikana. At one time it was thought proper 
to argue that 7 HaUkana is in the nature of rent, form- 
ing constantly a recurring cause of action. But this 
view has been reversed and it has been held that it is 
an interest in immovable property and that the last 
payment, in order to save the period of limitation, must 
be proved to have been made within \2 years of the 
suit under the Limitation Act of 1859 (being Act XIV 
of 1S59). This view of law is apparent from the follow- 
ing cases. 

In the cass of Mussumut O^ecrum v. Baboo Hccra^ 
nund{i), the plaintiff's claim was dismissed, as the last 
payment was not proved to have been made within 
12 years. 

In Heerammd v. Mussamut Orjcentn it was held 
that the right to malikana was a proprietary right cons- 
tituting an interest in land and not the same as rent 
and that a suit for recovery of it would be barred if no 
enjoy rnent of it is established within 12 years of the suit. 

In the case of Budurul Huq v. The Court of Wards (3), 
where the claim to malikana was allowed to lie over 
and not enforced than 12 years of the suit. It 

was held that such claim was barred by limitatton, 

Vf*. . (2> gSutbi \V/ 
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In Bhoalee Sinj^h v. Afussamu^ Neemoo (i), it has 
been held that malikana is not rent, nor has it the ele^ 
ment of rent. It is a right to receive a portion of the 
profits of the estate for which the Government have 
made a settlement with another person, the real proprie- 
tor having neglected to come in and make settlement. 
It is an interest in immovable property and the suit to 
collect it would be barred, if it has not been received 
for a period of 12 years. 

In the case of ATussamiit Beehee C hiim?nun v. Mus~ 
samut Om Koolsoom (2), the rule of law laid down by 
the Privy Council that a person entitled to an interest 
in immovable property loses, not only all remedy, but 
his title, by being out of possession for more than 1 2 
years, was lield to apply to the case of a recusant pro- 
prietor claiming malikana. 

The decisions, cited above, were followed in Gohind 
Chunder Roy v. Ram CJmnicr Chmvdhury (3), where it 
was held that malikana was an interest in land and the 
right to recover it ceased when it was left as an unclaim- 
ed deposit in Collector’s hand for over 12 years. 

In t\ie case of Kristo Chunder Sandel v. Shama 
Soondaree Debia (4), following the above decisions it has 
been held that where ?nalikana is in deposit with the 
Collector on behalf of proprietors who have refused 
settlement, the proprietors would lose their right to re- 
cover it if they do not claim it for more than f2 years. 

See also Gapi Nath Chobey v. Bhugzvczt Per shad 
(5), where the claim to malikana was held to be barred 
by limitation, as being governed by Arts 120, 131 or 

144 of the Limitation Act (Act XV of 1877). 

So long the rules of limitation applicable to suits by 
a recusant proprietor, that is, a proprietor who refuses 

(l> t2Sllth. W, R. 498. (s) 13 Suth. W. K. 465. 

(3) 19 Sulh. W- K. 94 (civ). (4) 22 Suth. W. R. 520. 

(5) I. L. U. 10 Cah 697. 
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to take settlement from the Government of any alluvial 
land which accretes to his estate, have been discussed. 
It is, next, proposed to deal with the rule of limitation 
which is to be applied to suits which may be brou^dit 
when the Government refuses to engage for such land 
with the proprietor of the parent estate, and settles it 
permanently with a third party. In such cases, the 
orders of the Revenue Authorities wili be considered as 
an award according to the provision of the following 
Regulations of the Hengal Code, Regulation VMI 
of 1822, Regulation IX of iSj 5, and Regulation IX of 
^^33 5 ^*^d they would therefore come under Art. 45 of 
Schedule 11 of Act XV of 1877 corresponding to Art 
45 of Schedule I of Act IX of 1908. The period of 
limitation within which a suit for declaration of the right 
to a settlement is to be brought seems to be*thrce years 
according to the provision of'that article. In the case of 
Bheekoo Siftgh V, The Gcvermnent {\)y where in a suit 
instituted by an ex-Iakhirajdar, whose claim for recog- 
nition of the right to settlement on the gound of being 
an ex-proprietor was rejected by the Government, it 
was held that the order of rejection could only be set 
aside by a suit brought within three years of that time. 

The word * award ” in that article means a judicial 
award and not a determintion by the Revenue Courts of 
a purely executive character, Kristanioni v. Secretary of 
State (2). The position which makes tlie above article 
applicable to a case may be stated as follows in the 
words of Morris, J. : — *‘lf, however, at the lime when the 
Collector took action under Regulation VII of 1822, 
in respect of those lands, or of a portion of them, the 
plaintiff claimed them as portion of his settled estate, 
and claiijied to have a right to settlement of them with 
bim» the Collector rejected his claim, his right to bring a 

(f> io Suth. W, R. 296 

\ 2 ) i. L. R. 29 Cal. Si« 1526): 3 Cal. W. N. 99 (105). 
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suit to contest that rejection would, in our optnibn, be 
limited to three years from the date of such order, or 
from an order of a superior authority, such as tlie 
Board of Revenue, rejecting his claim,” (1), It would 
therefore seem clear that the refusal by the Revenue 
Authorities to make settlement with a party must be by 
an order after necessary inquiries which would be appe- 
lable to the Board of Revenue, in order that the special 
rule of limitation for three years may be applicable to 
such a case. The decision of the Calcutta High Court 
in the case of Abdul Kadir v. Hamdu Miah (2) is appa- 
rently consistent with that view. In that case, it has 
been laid down Stephen and Holmwood, JJ.) that 
a suit to set aside an order of the Commissioner refusing 
to make a settlement of khas mahal land with the plain- 
tiff who claimed settlement of it as an accretion to his 
jote is governed by Article 45 of Schedule II of the 
limitation Act (XV of 1877) ^’^d not by Art. 14. There, 
the plaintiff asked for a settlement of the land in dispute 
as an accretion to his jote, and the Collector gave him 
the settlement. On appeal to the Commissioner the 
order of the Collector was set aside and the land was 
settled with the defendant. Under these circumstances, 
it was held that the order of the Commissioner was one 
under Regulation IX of 1825 and that article 45 was 
applicable. 

The rule of limitation laid down by that article would 
not apply if the plaintiff in the suit was not a party to 
the award, Kanto Prosad w, Asad Alt (i). 

The special rule of limitation of three, years is also 
applicable to suits by persons who are bound by an order 
respecting the possession of any alluvial land made 
under the Code of Criminal IVocedure, Chapt;pr Xll. 
Gases of that description will be governed by Article 4^, 
Schedule 11 of Act X V of 1 877, correspprtding to 
{i) 5 C»k L. R. 452 (454). ■■■■■': (a) 
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Article 47, Schedule I of No. IX of 1908. The word 
‘‘property*’ in that article of the Limitation Act of 18*^7 
left it vague whether immovable property was intended to 
be meant by it (\)\ but that difficulty has been removed 
under the present Limitation Act by the insertion of the 
word “ immovable *’ before “ property ” in Art. 47 of the 
first. Sclvedule. It is, now, quite clear that if a Magis- 
trate, acting under the provision of Section 145 of the 
(a^de of Criminal Procedure (Act v of 1898), gives pos- 
se.ssion of any alluvial land to any person, his adversary 
who was a party to proceedings under Sec. 145 will 
have to institute a suit for declaration of his title within 
three years from the date of tite final order under that 
Code. This view was laid down by a Full Bench of the 
Calcutta High Court, in the case oi Jogendr a Kishore Ray 
V. Brojendra Kishore Ray (2). l‘he date of the final order 
does not run from the date when the rule issued by the 
High Court under section 15 of the Charter Act is finally 
disposed of : Jagannath Manvari v. Ondal Coal Co, (3). 

As to the rule of limitation which is applicable to 
suits for declaration of title to alluvial land which may 
he attached by a Magistrate, under section 146, of the 
Code of Criminal Procedure there seems to be a conflict 
of opinion, so it becomes necessary to examine the po- 
sition at length. 

In the case of Akilandammal v. Periasami Pillai 
(4), it was held by the Madras High Court that the limi" 
tation of three years prescribed by 46th clause of Sche- 
dule II, Act IX of 1871 was inapplicable to a suit for re- 
covery of property attached b)' a Magistrate in the course 
of the proceedings under the provision of the Gofle of 
Crirriinal Procedure when he was unable to determtne 
\yhd \vasi ib labds in dispq|te. 
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1 46, fZx. R, C. 


(j )‘i 5 ee Kangatigharan x, Z&mnrrudonnissa^ LL.H. 6 Cal. 709. 
(2> 1 . L. R. 23 Cal. 73 ^^^^ (3V 12 Cal: W. N. 84a 
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In Rajah of Venkataj^^ri v. Isakapalli Snbhiah (i), 
certain lands were attached by a Magistrate in 1886, 
under section 146 of the Code of Criminal Procedure, in 
consnjnence of disputes relati ig to their possession. 
TIu* Magistrate continued in possession of the lands and 
reaU'-ed some income from them. Both claimants institu- 
ted in 1 897, suits in which each claimed the lands as his 
own and sought to obtain a declaration of title to them 
as well as to the accumulated inco me with a view to 
obtaining possession of the lands and mone)*, from the 
Magistrate. Under these circumstances, on tlie question 
of limitation it was held by the Madras High Court that, 
in so far as the suits were for declarati >n of title to im- 
movable property and profits therefrom, they were 
governed by article 120 of Schedule 11 of the Limitation 
Act XV of 1877). 

As to the applicability of Art. 142, the learned 
Judges were of opinion that that article was not appli- 
cable. The actual or physical possession was with the 
Magistrate wlu) was not and could not be made a part^' 
to the suits. 'Phe Magistrate could not be regarded as 
having dispossessed either party, nor could either party 
be regarded as having discontinued possession within the 
meaning of article 142. The attachment by the 
Magistrate operated in law for purposes of limitation, 
simply as a detention or custody pending the decision 
by a Civil Court, on behalf of the party entitled. For 
purposes of limitation the seizin or legal possession Was 
during tlie attachment in the true owner. 

With regard to article 144., the learned Judges ob- 
served that it was still less. applicable, as each plaintiff 
claimed as the true owner and as being in legal posses- 
sion (by the possession'bf the Magistrate), The legal 
possession for purposes of ihiiitation was constructively 
in the person, who had the title at the date of the 
(i^ I. b, T<. 26 M:td. 410. 



CL. Vj 


kULES OF XlMlTAttON. 


<555 


attachment, and such title could not be extinguished by 
the operation of section 28, however long the attach- 
ment might continue* 

As for the cause of action, the learned Judges held 
that the right to sue accrued on the date of attachment. 
The cause of action for the declaratory suit was the alleg- 
ed wrongful denial by the defendant in each case of the 
plaintiff’s title and possession, and the procuring by 
such denial the attachment by the Magistrate. 

Referring tc the contention of a continuing wrong 
within the meaning of section 23 of the Limitation Act, 
it was ruled that there was no such wrong so as to give 
a fresh starting point for limitation at every moment of 
the time during which the attachment continued. 

As to the subsisting right of the true owner to the 
lands under attachment, the learned Judges were of 
opinion that though the suits were barred in so far as 
they were for a declaratfon of right to the lands, that bar 
affected only the remedy or relief by way of declaration 
and did not extinguish the right and title of the true 
owner to the property. The operation of section 28 of 
the Limitation Act is limited to cases in which the bar 
of limitation applies to suits for possession of property. 
The right of the true owner to the lands can not be 
existinguished, however long such an attachment may 
continue; nor can lands attached under section 146 of 
the Code of Criminal Procedure be ever forfteted to 
Government. 

It may be observed that the above view with regard 
to the subsisting right of the true owner to the property 
attached under section 1 46 'of the Code of Criminal Pro- 
cedure has not been pushed to its logical extent by the 
Sikdras H restricted to the recoyery of the 

profits derived from such property. 

- The d did hot follow vleiy 

expr^3ed the All^ Jtjigh Court, in the case pt 
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Goswami Rmichar Lalji v. Sri Girdhariji (i). In that 
case, it was held by the Allahabad High Court that 
article 47 of Schedule 11 of the IJmitation Act (XV of 
1877) did not apply to a suit brought by one of the two 
claimants against the other to recover possession of pro- 
| 3 erty which had been attaclied by a Magistrate under 
the provisions of section 146 of the Code of Criminal 
Procedure and that the article applicable was either 142 
ot 144. 

Next, referring to tlie decisions of the Calcutta High 
Court, it may be said that they do not appear to be uni- 
form. In the rase of Deo Ntirain C/icnud/iufy v. Webb 
(2), the land in dispute was attached by a Magistrate 
under section 146, Criminal Procedure Code, the ques- 
tion of limitation was raised, but the special rule of limi- 
tation prescribed by the Bengal Tenancy Act VI 11 of 
l§8s having been held to be applicable to that case, it 
was not considered necessary to decide whether article 
47 of the CimitaM'on Act XV of 1877 would be appli- 
cable to such »i case. Apparently the applicability of that 
article to a suit for setting aside an order under section 
146, Criminal Procedure Code, was doubted in that 
case. 

In Nisafutlli Shelk/i v. Adebuddi S/ium (3), the pro- 
perty in dispute was attaclied under Section 146, Criminal 
Procedure Code, on the 7th March 1899, and remained 
under attachment and in charge of the Magistrate till the 
26th February 1903. Then the purchaser of the hold- 
ing of the defendent No. i who was the opponent of the 
plaintiff in the proceedings under section 145, applied to 
the Magistrate to be put in possession of the property 
as he had been put in symbolical possession of it by 
the Civil Court. The purchaser was accordingly put in 

(1) t. L. K. 20 All. 120. 

(2) I. 1 • U. 38 Cal. 86 : 5 Cal. W. N. 160. 

(4 l6CaK \V*N. 107 
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posses.sion, and the. suit was instituted by the plaintiff on 
the 28th February 1906. On the question of limitation 
raised in the case, it was held that the limitation appii> 
^ cable would be that provided by article 142 or article 
144 and not by article 120 of Schedule II of the Limita- 
tion Act XV of 1877. In this view, the Allahabad 
decision in the case of Gostvami Ranchar Laljiy cited 
above, (i) was followed, and the Madras decision in the 
case of Raja of Veukatairiri v. fsakapalH Subhiah (2), was 
dissented from. 

In the case of Brajetulrii Kishorc Rai v. Abdul Rax;ac 
(3), the land in dispute was attached by tlie Magistrate 
under section 146 of the Crimiinil Procedure Code on 
the 25th April 1902. Two suits were instituted by two 
sets of plaintiffs for declaration of iheir title and recovery 
of pos.session, one on the 3rd July and the other on the 
iith October 1909. The Court of first instance decreed 
the suits of the plaintiff's holding that they had establi- 
shed their title to the lands in tlispute and that they 
were in possession of them at the time of the attachment 
by the Magistrate, and that, in ihat view, they have 
been in possession' within twelve >‘ears, their suits .wefe 
not barred by limitation. But. on appeal, the District 
Judge on the authority of the Madras decision in the 
case of Raja of Vcfikatagiri v. Ishakapalli (2), held that 
the suits were barred by six years rule of limitation 
under Article 120 of Schedule I of the Limitation Act. 
On second appeal to the High Court, the decisions of 
the District Judge were reversed and it was held that 
suits for declaration of title under section 42 of the 
Specific Relief Act i of 1877 and were governed by 
section 23 read with Article 120 and not by Article 142 
of Schedoje I of the Limitation Act No. IX of 1908. 

(i) I. L. K. 20 All. liso. (2) L L R, 26 Marl 410. 

(3 ) 22 CaK L. J, 2S5, 
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ALLUVION AND DILUVION. 

Relating to the Law of- Evidence. 

The special features of the law of evidence in con-» 
nection with the suits respecting alluvial lands will have 
to be discussed under this head. It is not within the 
scope of this book to discu s the I.aw of Evidence 
generally and the attention will therefore be confined 
to those provisions of the Evidence Act, which are 
specially applicable to the suits to be governed by the 
Regulation. The frequent clianges which are produced 
on the sea coast of Bengal by the processes of alluvion 
and diluvion have been discussed before (see pp. i & i8. 
ante). The prominent characteristics of the river of the 
country by which large portions of land are const intly 
carried away from one side of its banks and joined to the 
opposite side has been noticed before (see p. 327 ante). 
In fact the frequent changes which are the normal 
conditions of the rivers of this country render it often 
times difficult to determine the limits of any particular 
estate as it existed at the time of the Permanent Settle- 
ment The capricious and variable courses of the 
rivers sometimes efface the old boundary marks by 
submerging the banks, where the processes of alluvion 
and diluvion occur incessantl)*. Under this state of 
of things, litigants always look back to the earliest 
possible survey map of this countr)% which may be of 
some help in determining the boundary of a riparian 
estate as it existed at the time of the Permanent Settle- 
ment. This accounts for frequent references to the Maps 
prepared by Major James Rennell in cases which are 
governed by the law declared by the Regulatidh. 

A short aooount of Rennell's work*— It would 
appear that Major Renneirs wbrk began in this cpuntry 
on the I2th August, 1765, FjrbiTi r7!57 to 1777 jie^ 
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employed on Land Surveys in Old Henpral (New Benpfal, 
Bihar, Orissa, and a porton of Assam) and his earlier 
work was entirely connected with River Surveys. His 
first essay was to find the shortest all the year round 
route of river c :)mmunication for carrying 300 maunds, 
between Calcutta and the main Ganges river. The orders 
for this work are contained in the letter to Major Rennell 
dated 7th May 1764, from Hon’ble Henry Van Sittart, 
Esq., Governor of Fort William. (See tlie Surveys of 
Bengal by Major James Rennell, F.R.S., 1764-1777 edit- 
ed by Major F. C. Hirst, Director of Surve3^s of Bengal, 
published in 1917, pp. i & ii). It seems from the short 
sketch of his life given in the book of Major Hirst that 
the order was given to Rennell as he was appointed 
Surveyor-General of the Flast Indian Company's domi- 
nions in Bengal (T). Renneirs work in this country 
may be classified into two divisions, namel>*, ( i) River 
Survey's and (2) Land Surveys. 

In connection with his River Surveys, he produced , 
during the period 1764-1766 the ^following main series 
of river maps,— (^2) 

(i) Ganges series — Jelinghi to the Meghna River. 
Five hundred yards to i inch. 

(ii) Lukhipur to Dacca, Two inches 
to I mile, 

(iii) Brahmaputra series — From near Dacca to just 
above Goalpara in Assam. Two miles to i inch, 

(iv) The Creek series ’ — Embracing .surve3^s of possible 
perennial navigable creeks in the triangle formed by 
the line Jelinghi-HugVily on the west; the Seaface on 
the south, and the Ganges and lower Meghna on the 
eist. In this case the scales adopted were different* in 

./dffl^rent;>|iarts../;V . ■ : 

: As to his this much should be hotided 

; y oi 
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that he was an ardent supporter of route surveys and 
considered them sufficient for all ordinary purposes. 
So far as evidence is available, Rennell surveyed the 
main routes through a tract under survey, and put in 
minor routes and the positions of villages, etc., at a 
distance from his main routes from the oral evidence of 
the local people. His work of mapping the whole of 
Bengal commenced in 1767 and he completed it before 
he left India finally in 1777. His maps of the different 
parts of Ren.is'al were generally drawn on the scale of 
5 miles to i inch, (i). 

In accordance with the view expressed by Major 
Hirst, the pract cal value of Rennell’s maps lies in the 
fc»llovving directions (2). 

(a^ /ujr Revenue purposes survey of M.ajor 
Rennell was first used fi)r revenue purposes on an 
extensive scale d tiring the diara survey of Babu Parbati 
Charan Ray. Under the instruction of the Board of 
Revenue, large relea.ses of land from resumption under 
Act IX of 1847 were made by the Commissioner of the 
Dacca Division on the basis of Kenell’s maps. The 
decision of the Board of Revenue, at that time, was 
that whatever was surveyed by Rennell as land should 
be admitted to have been included within the Permanent 
Settlement. It does not appear that there was any 
contest in the Co urts of law with reference to the value 
of RenelTs maps for revenue purposess about that time. 
The decisions relating to the relevancy of Rennell’s 
Maps were apparently passed subsequently. 

(b) For the study of river changes in Bengal, 

(c) For the study of Physical Geography and Geo- 

logy . — The 5-miIe maps afTord helps in both of these 
subjects. i 

(d) Engineering and Recent changes In 

Surveys of llengalby Rennell, edit eel by Major Hirst, pp, 

{2) ibid, p. 5. 
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level, and their effect upon limits of inundation, eic. 
maybe examined roughly, with RenneU’s s-mile maps as 
starting points. 

(e) History, — The maps have a historical value w hu h 
will probably increase as time passes. 

The main importance of Renneirs work in India lies 
ill the fact that his survey, now about i 50 years old, was 
the first that was made of the large area. And though 
judged by modern standard of accuracy, work is open 
to some criticism, yet as a starting point for investiga- 
tion in several important directions, his results are 
invaluable. 

Legal value of Rennell’s maps.— 

From the short account which has been given above 
regarding the survey maps prepared by Major Rennell 
it would be apparent that they were meant to ascertain 
the waterways and land routes passing through this 
country as they existed between the period of 1764-1773 
>ind not meant to seive revenue purposes. There is 
also a further serious difficulty involved which one feels 
while attempting at relaying the map prepared by 
Rennell. The starting point in all cases will be merely 
a guess work, a slight mistake in which will lead to 
a great difference in the result. It would seem that 
these were the circumstances which induced the Calcutta 
High Court to hold that RennelTs maps could not be 
treated as a safe guide for determining the boundaries 
of estates as they existed at the time of the Permanent 
Settlement. This would be evident from the decisions 
referred to below : — 

In the case of Kali Kissen Tagore v. Tlie Secretary 
of State (i), where reliance was placed by the plaintiff 
upon ReTineirs map^as one of the materials to establish 
that the land in disputee was a reformation upon the 

<i> A* 0 » D. 105 of 1S96 decide by Ameer AliaiKl Pratt, jfj., decided 
cm 2ist August 1S9S. 
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site of his permanently settled estate, it was held affirm- 
ing the judgment of the Court below that that document 
did not prove the contention of the plaintiff, namely, 
that the lands in dispute were included within his 
estate at the time of the Permanent Settlemen^ and 
tliat there was nothing to indicate that the position of 
the river remained unchanged between 1773 
time of the Permanent Settlement. 

In the case of Hemanta Kumari Debt v. Tke 

Secretary of State {i\ while reversing the decision of 
the Calcutta High Court, in Watson v. Srec Siindari Debi 
(2), their Lordships of the Privy Council, regarding 
the maps of Major Rennell made the following obser- 
vations in one part of their judgment “The earliest 
documentary evidence is an extract from Rennell*s 
survey map dated the 7th July 1780, and therefore 
nearly contemporary with the Decennial Settlement 
on which the Permanent Settlement was based. This 
map shows that the disputed land was then dry 
land, and that there was many villages to the north 
of what was then the river-bed. But beyond this 
general remark it does not appear to their Lord- 
ships to afford any safe inference either for or against 
the first appellant.*^ In another part of the same 
judgment, their Lordships said:— “It appears to their 
Lordships to be a fair inference from the document 
of the 12th August 1837 that no material alteration 
took place in the po.iition of the northern boundary 
of the river as shown in RenneU’s map until the year 
1795, or six years of the date of the Permanent Settle- 
ment, and that at that date there was a zemindari 
estate called Bhobanund Diar situate on the then 
northern bank of the river which was its* southern 

(1) 3 Cal. L. J. 560. 

(2) Ai O. D. No* 52 (and other Analogous appeals) of ,1899 

by Maclean, C. L ' 
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boundary and having for for its northern boundary the 
pergunnah Luskarpur wliich was conterminous with it.’* 

This was a most material finding arrived at by their 
Lordships to support the ultimate conclusion that lands 
in dispute were reformations in situ of lands which were 
comprised in pergunnah Luskarpur. 

In the case of The Administrator -General of Bengal 
V. The Secretary of State (j), the above decision in 
the case of Kali Kissen Tagore v. The Secretary of 
State (2), was followed. In a part of the judgment, 

Brett and Woodrofife, JJ., referiing to the map by 
Major Rennell observed: — “The map was prepared 
from 25 to 30 years before the date of the Permanent 
Settlement. At the time it was prepared no question 
of the settlement of Revenue appears to have been 
raised, and there is nothing in the map itself or in the 
authority to which we have referred to indicate that the 
map was prepared with the intention of representing in 
it local divisions for the purpose of assessing the Govern- 
ment Revenue.” 

In Sarat Chandra Singh v. Kshitisk Chandra Roy (3), tiarat 

r- 1 1.. 1 Chandra 

Moookerjee, J. after referring to the conditions under Sinshy, 

which the map by Major Rennell was prepared as also chand/a Roy, 

to the difficulties of relaying it, said thus: — “Under 

these circura.stances we are unable to uphold the con* 

tention of the appellant that the map of Major .Rennell 

ought to be accepted as the basis for the determination 

of boundaries of the estate of the paintiff. If we were 

to do so, we would have to use the map for a purpose 

for which it was never intended to be used ; it would 

not be right to accept as a basis foi the determinatipn 

of the boundaries of permanently settled estates, a 

survey wliich had been made ^5 years before fbr the 

purpose of shovving mainly the courses of rivers and 

(i) AiQ.P. 3SS of 1904 by Brctt tS? WocHlr^ 

(z) $ec 66t . '■ 
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land routes throughout tlie country.” The learned 
Judge, then» supported his view by the referring to the 
cases, cited above, and next, said as follows 
* The commissioner as well as the learned Subordinate 
Judge have done the best they could with the map of 
Major Rennell, which has been rightly used to determine 
the course of the river Bhagirathi before the time of the 
Permanent .Settlement.” It would, therefore, seem that, as 
laid down in the second quotation, the map of Major 
Rennell can only be used for the purpose of determining 
the course of a river. 

The same view was re- iterated by Mookerjee, J. in 
the case of The Secretary of State v. Kaiika Prasad 
Mukerjee (i). But the dcision in that case was reversed 
by the Privy Council on appeal to that Board, in the 
case of Ifauidas Acharjya v. The Secretary of State (2). 
In that case, the plaintiffs claimed a large tract of land 
which was formerly, under the river Ganges as being 
part of their permanently settled zainindari and relied 
upon three sets of documents, namel^^ first, a plan of 
the survey conducted by Major Rennell between the 
years 1764 and 1773, secondly, the Uakikat Chovvhuddi- 
bundi (boundary papers, which were returns required 
for 1799, and made by the owners of tlie /.emindari and 
sent in to the Government, and thirdly, the Govern- 
ment survey map made in 1859. Tlie primary Court of 
the Subordinate Judge allowed the claim of the plaintiff, 
but in appeal to the High Court of Calcutta, the suit was 
dismissed; but ultimately on appeal to the Privy Coun- 
cil, the decree of the Subordinate Judges was restored 
by the Judicial Committee with some modifications. 

In regard to the map of Major Rennell it appears 
that the Subordinate Judge founded his\ conclusion 
mainly upon this map which was ‘published in 1780 and 

and also upon Hakikat Chotohuddibundi 
• — — ■ — 

(1) 15 Cal. L. J. 281. (2) 26 Cal. L. J. 590. 
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High Court in appeal held that, for the reasons which 
have been elaborately discussed in the judgment of the 
above case of Kalika Prasad Mookerjce i ), the map pre- 
pared by Major Rennell could not be accepted as a sa'e* 
guide in determining the boundaries of estates as they 
existed in 1793 - What their Lordships of the Judicial 
C'ommittee said regarding this map in that case would 
be apparent from the following passages taken from the 
judgment which was delivered, by Lord Buckmasten 
“ The first of these documents is a plan referred to 
throughout as ‘RennelTs map.’ This was made b^^- 
Major Rennell as part of a survey which was concIude<l 
by him between the years 1764 and 1773. The res- 
pendent gives reason for suggesting that this particular 
map relates to a survey made in 1764, and their I.ord- 
ships, for the purposes of the {present appeal, are pre- 
pared to accept that date. The map itself does not 
purport to give the boundaries of different m<nlr;ahSy nor 
indeed to define their position with any exactness. It 
appears that it was prepared rather for the purpose of 
showing the roads and the waterways than of locating 
villages, and consequently the description and definition 
of the different places is only necessary in relation 
to the rivers and the roads.” 

“ Now it is true that there is nothing to show that 
the river had at the date of these papers {fhcavkuddi- 
Immit) remained steadily in the course where it was shown 
to flow in Rennell’s map, and having regard to its 
known characteristics there is every reason to think 
that its channel had not remained constant.” 

V If, therefore, the total estate as disclosed in the 
boundary papers had had as one of its limits a branch 
of the river, the difficulties in the appellants* way would 
have been greatly "increased. But in fact it is not so, 

(i) See p, 664 
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for the effect of these returns is to establish that taking 
the two zemmdaries together rhere was a large estate 
through which the river ran from east to west, although 
the exact .position of the river may not have been and 
can not now be, confidently located.” 

“ The question as to the river is more difficult. 
Pushed to its extreme it would result in this : that 
whenever a i^C7nindari had been the subject of perma- 
nent settlement and there was any dispute as to its 
external boundaries, the zemhuiars would never be able 
to establish title to any portion of it if it happened to 
be traversed b}^ a navigable river of variable course, 
unless they could show vvliat were the exact boundaries 
of that course at the date of the Permanent Settelement. 
Such a conclusion their Lordships wholly reject. The 
object of the Permanent Settlement was to confirm 
the zemindars in their holdings at a fixed and immovable 
rent, and, if assumptions are made, one way or the 
other, they ought to proceed upon an attempt to justify 
the title rather than to render it insecure.” 

“ RennelTs map is undoubtedl)% both owing to its 
difference in scale, to the differnt purpose of its pre- 
paration, and to the difficulty of assigning fixed points 
from which the survey was made, a map which it is 
hard to incorporate into the survey of 1859. And, again, 
the variability of the river renders reliance upon it 
difficult. As has already been said, their Lordships 
are not, however, prepared to dispossess the appellants 
because of this difficulty. It may be that any assump- 
tion that can now be made cannot be exactj but some 
assumption is necessary. They thin& upon the whole that 
the right course to follow is that take i1 by the surveyor: 
of experience to whom this matter was referr^ by “the' 
Subordinate Judge; namely, to adopt the 
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the river as shown on RenneH’s map, and to adapt 
this map as far as possible to the conditions now known 
to exist.’' 

It appears from the concluding part of the judgment 
that their Lordships directed that the decree of the 
Subordinate Judge would be varied according to 
“ RennelVs map** as plotted on the case map by the 
Commissioner. 

Now, from the passages, quoted above, it is evident 
that their Lordships were fully mindful of the difficultie.s, 
that induced the Calcutta High Court in the above cited 
case to reject the map by Major Rehnell as proof of 
the boundaries of the estates, as they existed at the 
time of the Permanent Settlement. But, yet their 
Lordships relied greatly upon the map of Major 
Rennell. The reason apparently seems, as tiie second 
and third passages quoted above would indicate, that 
there is a difference between a case where a ** total 
estate” claimed has one of its limit upon a river depicted 
on RennelTs map, and a case, where such a river flows 
through such an “ whole estate.” In the former case, 
there will evidently be some difficulties if reliance is to 
be placed upon RenneH’s map, but in the latter case, 
there would be no such difficulty, even if the exact 
position of the river can not be confidently located. 
Because, as pointed out by their Lordships in that 
case, this was not a matter that was material, if there 
were no gaps between the boundaries of different 
constituting the “whole estate.” Their Lord- 
ships held that the High Court was wrong in asking 
that such boundaries should be given and they had erred 
iii seeking exact inforrnatioh, which, however desirable, 
hot essential 40 the determination of that cas^. 
The criticism, the M igh Court relating to the ' failure 

i*y^ciuld ^hiave were 
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the dispute oue as between the owners of adjacent 
mou^ah, in which case the definition of the boundaries 
w<nild be essential, but tliey lose their weight when 
once it is established that, however the boundaries 
run inter se, the fnom^ahs together cover the area in 
dispute/' 

It is true that there was no dispute between the 
different mouzahs constituting the two blocks on the 
north and south of the river Padma, but as between the 
two blocks, there was evidently a dispute with regard to 
the ownership of the bed of the river which Government 
claimed as its property ; and in that view there was a 
dispute between the adjacent owners, the plaintiffs and 
the Government, It was, therefore, necessary that the 
riverain boundaries of the blocks on each side of the 
river should be determined, and for that purpo-e their 
Lordships apparently relied upon the map by Major 
Rennell for reasons stated in the last two passages 
from the judgment, quoted above. In these two pas- 
sages, their Lordships laid down that assumption should 
he made to justify the title oj the ^umindars to the property 
permanently settled ivith them and 7 iot to make it insecutw 
The considerations which seem to have induced their 
l.ordships to accept ReiineU’s map as evidence of the 
boundaries in that case were apparently the following ; 
name!}’, (i) that the map was prepared with the 
authority of the Govern nent, (2) that it was in the 
custody of the Government as a document of great 
importance, and (3) tliat it received corroboration from 
the Hakikat chowhuddibundi papers and the Government 
survey of 1859. 

The rule that is deducible from the decisions, cited 
above, relating to the legal value of Jtenneirs Map may 
be stated thus: that Renneirs map is to be treated as a 
good evidence of the inclusion of lands within the 
boundaries of permanently settled estates in the presence 
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of other evidence in support of it, and in the absence of 
an3' such corroboi'ative evidence, the view expressed by 
the Calcutta High Court would appl^'. 
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ALLUVION AND DILUVION. 

Thakuust and Revknuk Suuvkv. 

By Regulation I of 1793, terms of the Decennial 
Settlement of 1789-1790 concluded \\\t\\ sicmindarsy inde- 
pendent talukdars, and other actual proprietors of land 
paying revenue to Government in the Provinces of Ben- 
gal, Behar atid Orissa were made permanent In the re- 
sult, a great part of Bengal, and some areas in Assam to- 
gether with portions of Orissa were declared not liable 
to any further increase of revenue and the zentimiars, 
independent talukdars, and other actual proprietors 
of land were vested with the right to transfer by sale, 
gift or otherwise their proprietary rights in the whole or 
any portion of their respective estates without any 
sanction of Government. The limits and areas of 
estates which were thus perpetually settled were matters 
of great importance to the Collectors of Revenue. It 
appears that the information collected previous to 1799 
regarding these points was incomplete and most pro- 
bably inaccurate. Collectors of Districts affected by 
the Permanent Settlement found themselves in difficult- 
ies as to what land had actually been included in tlie 
Permanent Settlement, The people were not slow to 
push forward cultivation into jungle tracts, and as the 
cultivation extended rents were collected by zemin- 
dars for land which, sometimes were not actually covered 
by the Permanent Settlement. The situation was com- 
plicated by the rapid dis-integration of the original 
estates, which being alienated in parts led to dispropor- 
tionate allotment of assessment. Estates sold for arrears 
of revenue or for other causes were bought by Gbvernr 
ment or by private persons and very often the estates 
could not be located upon the ground. Thesb and 
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Other causes rendered it difficult to administer efficiently 
the permanently settled areas. The help of the Reve- 
nue Surveyor was therefore called in to settle once 
and for all, the limits of the estates, and to make such 
map of them, and collect such informations about them, 
as would render disputes impossible in future. The 
chief object of the Revenue Survey in this country 
was apparently the definement of every estate on the 
Collector’s Rent Roll, and to determine the relation 
of land to revenue by the ascertainment of the areas 
and boundaries of estates or mehals permanently 
settled, (i). 

In order to save lime and money, the scientific 
Revenue Survey in this country was preceded by a 
preliminary survey known as Thakbust survey which 
means a demarcation survey, the chief object of whicii 
was to demarcate finally on the ground the boun- 
daries of all villages and estates in the area for survey. 
Tak-IHndi (derived from Persian Tak) means a pillar 
set up as a boundary mark, 7'akbast --coxt\xp\\y 
Thakbust (Persian Busth a binding), laying down a 
boundary. 

The divisions of land in this country into Pergan- 
nahs, villages and mehals liave been in existence from 
time immemorial. The collection of land-revenue of 
India during the Mahommedan rule was apparent- 
ly connected with these divisions '2). It would not 
be out of place to mention in this connection that 
a similar system for collecting revenue also prevailed in 
this country under the Hindu Kings. In permanently 
settled areas it was found convenient to adopt the 
village recognized locally as the real unit of the Thak- 

(1) TliuilUer’s Manual Surveying for India, p. 361, aftd Notes on. 

the Old Revenue Surveys of Bengal, Bibar, Orissa aiid Assam 
by Captain F. C. Hirst, pp. i & a. 

(2) iiunter^s Suuistic,al Account of Bengal, Vui. I, p. 264. 

44 
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bust survey which was very ohcn mausazvar. In some 
cases the 1I7tak Purvey was perg^tmnaTvar, \s to 

say, acToptcd the pergunna as its unit, A Settlement 
Officer about a year before the Revenue Survey with 
his staff proceeded to demarcate the boundaries of the 
villages. His chief object was to keep in advance of 
the Revenue Surve\ , so that there may not be any 
hindrance to tliat work. He had to furnish a sketch 
map of the boundary of every village demarcated, exhi- 
biting tlie points at which mud pillars (or t/iaks^ were 
erected at certain measured distances generally about 
200 to 3 C 0 feet apart, together with a file, or mist explain- 
ing the position of those marks and the names of the 
adjoining villages. /\t every principal angle or he »d 
of the boundary a mud pillar (or dime} was erected, 
which were about five feet fit all village tri-junction 
(triple junction for villages). An acknowledgment 
(^SHppooradnamah) from the several parties concerned as 
to the accuracy of the boundary laid down, was made 
out by the Amin and signed by the parties. A memo- 
randum (roodad) co?itaining the following items was 
made out by the Amin : — ( 1 ) names, the nature, and any 
petruliarilies of the village dealt with ; ( 2 ) details of the 
odd pieces of land whicl; bel . mgs to the village, but 
which fell outside its boundary as fixed by the Thak 
Survey, or of the interfaced lands belonging to other 
villages ; ( 3 ) other details of a statistical nature. 

As soon as all these were completed they were for- 
warded for use and gui<Iance of the Surveyor, without 
which It would have been difficult for him to proceed. So 
grea^ importance was placed on the due performance of 
the duty that surveyors were positively interdicted from 
surveying any boundary, unless they were « iil act liat 
possession of these demarcation papers, (i), 

Tfutk Mujmili : — This was simply a roughly cohjgte^ 

( 1 ) Thuiliier^s iManhual of Surveying for India, p* 3^;^* 
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gated sketch of Thakbust villages, each village plan 
being to a suitable scale, fts object was to give the 
Revenue Surveyor a proper idea of tne relative posi- 
tion of the different villages in a Pergana. 

The scales used for Thak Maps varied from to 24" 
to one mile, but the most common scale was 16 inches 
to I mile. 

Legal value of Thak Maps : — The I'hak Maps were 
apparently prepared under the authority of Govern- 
ment and not under any enactment of the Legislature. 
They are evidently admissible in evidence under sections 
36 and 83 of the Indian Evidence Act (No. i of 1872). 
From what has been said above regarding the prepara- 
tion of the Tiiak Maps, it would be clear that Thak 
Survey proceeded according to the possession and it can 
therefore be taken as presumptive evidence of possession 
at the time when it was made. Some cases have gone 
further and treated it as evidence of title although not 
conclusive (see pp. 381-386 ante). 

In the case of Pogose v. Mokoond Chunder Sarnia (i), 
it was contenderl in special appeal, that the evidence 
that the land claimed by the plaintiff was thaked as 
appertaining to ins Taluk was not enough and the 
plaintiff ought to have been put to the proof of his title 
and that the thakbust proceedings were no evidence of 
title. In overruling this contention, Kemp, J., saM 
“ Now, it has been held in several cases whicli are quoted 
by the Judge that, where thakbust proceedings, con- 
ducted hi the presence of both parties, declare the land 
in dispute to be included in the zemindaree of A and B 
seeks to include them in his own zemindarie, B must 
prove b}' counter-evidence at what precise time, if ever, 
liey or any one under whom lie claims, was in possession. 
Thakbust maps liav^been lield to be evideti« of ppsses- 
Sipi^ although nbi eonct^ to title, and if they 
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are evidence of possession, they are also some evidence 
of title/* 

/n Mofiesh Chunder Sen v. Chunder Sen (i), 

the plaintiff brought the suit for recover)’ of certain 
lands on the ground that the)*' formed part of a perma- 
nently settled taluk purchased by him. Tlie only evi- 
dence adduced by the plaintiff was a thakbust map 
which had been signed as correct b)' the predecessors- 
in-title of both the plaintiff and defendant and in which 
the lands in dispute were laid down as the lands of the 
plaintiff’s predecessors. It was field that the evidence 
was not sufficient to justify a decree fen- the plaintiff. 

In the case of Joytixra Das see v. Mohomed JVfobnrtich 
(2), Field, J., in delivering the judgment on the value of 
the thak ma[) said as follows : — “ New, thak maps are, 
as has been pointed out in man)' decisions of this Court, 
good evidence of possession ; but the value of that 
evidence varies enormosly. In the case of a thak map 
containing definite landmarks and undisputed boun- 
daries signed by the parties or their accredited agents, 
and representing land which has been brought under 
cultivation, and is in the possession of ryots whose names 
are known or can be discovered from the zemindari 
paper?*, a thak map is a very valuable evidence of 
possession. But the value of such a map is greatly dimi- 
nished when we find that tliere are no natural land- 
marks delineated thereupon ; that the land was jungle 
when measured ; that the boundaries are not discover- 
able from a mere inspection of the map ; and that 
neither the zemindars nor their agents have, by their 
signatures, admitted the correctness of the thak.** 

In the case of Syama Sunderi Dassya v. Jo^obundhu 
Sootar the sole question for determination was a 

(I) I. L. R, 5 Cal. 212. 

<2) L L* R. 8 Cal. 975 <983 V. 1 1 Cal. L. R. 699, 

(3) 1 . L. R. i6 Cal. 1S6. 
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question of the boundary of two taliiqs. The Lower 
Appellate Court refused to give effect to a certain thak 
map whicli was prepared iti 1859 and upon the face of 
which appeared what were admitted by the parties then 
owning the tahiqs to be the boundary lines of the taluqs 
at the time. No evidence was given showing that these 
boundiiry lines had ever been changed. Upon these facts, 
it was held that the map was clearly evidence of what 
the boundaries of the properties were at the time of the 
Permanent Settlement and also as to what they admitt- 
edly^ were in 1859. 

In Satcaztn'i Ghose v. The Secretary of State (1), it 
was held that the thak map regarding a jalkar as ap- 
pertaining to a particular estate was a presumptive 
evidence as to the fact that such julkur was part and 
parcel of the estate at the time of the I'ermanent 
Settlement. Following the above decision it was further 
held that the thak map as evidence of possession was 
also evidence of the title. See Jagadhah a Nath Roy 
V. The Secretary of State for India (2). 

In Ahdtd Hamid v. Kiran Chandra Roy (3), it has 
been held by the Calcutta High Court {per Maclean, C.J. 
an<l Geidt, J.,) that the object of the thak map being to 
delineate the v«nrious estates borne on the Revenue Roll 
of the District, the entry in a thak map that certain 
lands formed part of a certain estate becomes a relevant 
fact under Sec. 36 of tlie Evidence Act, and such entries 
in thak maps are evidence oii which a Court may act. 
It is open to the Court to hold that the same state of 
things existed at the time of the Permanent Settlement. 
See also Kumar Saradiftdu Roy v. Bhagbati Debya (4), 
and Bidhumukhi Dasi v. Jitendra Nath Roy 5), and 
Bunne v. Dkarani Kdnta Lahiri(€>). 

(i) I. L. K. 22 Cai. 252. (2) . L L. R. 30 Cal. 291; 7 Cal. W. N. 193. 

< 3 ) 7 CaL W. N. 849- <4) 10 Cal. W. N. 835. 

is) loCrtl. L L $27. i 6 ) I. L R. 35 CaL 62if. 
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in the case of Preoiiath Mammilarv, Durga Tnritii 
Gliose 'nas been held that the evidentiary value of 

a lhak map may be alTecled b)* the condition of the land 
at the linie the survey was made but tlie thak map can 
not be ij^nored upon a genera! allegation that the land 
at the time was jungle. 

In Mai^iiddi Biswas v. Tshan Chandra Das k2\ it has 
been held that the thak map is a valuable evidence of 
possession and as evidence of possession, it is also valu- 
able evidence of title, and that inerel}^ because certain 
specified lands were included in an estate at the time of 
the thak survey in 1859, it can not be affirmed as a pro- 
position of law that they must have been included within 
that estate at the time of the Permanent S:;ttlement, 
but it is open to the Court to draw such inference fro n 
all the surrounding circumstances. 

In the case of Fasiiur Rahim v, Naren ira Krishna 
Roy (3), after referring to all tiie above decisions it has 
been held that it can not be laid down broadly tha* a 
thakbast map j)repared in 1865 is no evidence of the state 
of things at the rermanent Settlement and that, where in 
deciding whether certain lands in dispute were included 
within one state or another at the time of the Permanent 
Settlement, the Lower Appellate Court relied on the 
thakbast map, the finding thus arrived at can not be 
questioned in second appeal. See also Amnta Sundari 
Dehi V. Serajiiddiu Ahmsd {4), 

As to the internal condition of a revenue-pa3iiig 
estate, namely, relating to the subordinate tenures within 
it, it has been held th it the thak map was not intended 
to represent and wa^?, in no sense, a record of tenure 
subordinate to Government revenue pJiying estates and 
that it was of no value as evidence in a suit in \vhich the 

(i) 14 C, L. J. 57S; IViyanatb v. Mabeudra Kumar, 16 C. W. N 317. 
(2) 13 Cal. h.J. 293. {:5> f7 Cal AV. N. irfi* 

(4I 19 Cal. W. N, 565. 
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extent of the interest of Shikmce Talukiiar was tlie 
matter for consideration : Mohinia Chandcr Roy v. 

Wise (i). 

Regarding the statements recorded in Tha/dnri maps, 
reference may l)e made to the case of Jarao Knw.ail v. 

Lalomnoni (2), decided by the Priv\’ Council. 

Thak and Revenue Survey Maps. 

The actual object winch induced the Government Relating 10 
to survey the whole of India in connection with the xbak'and'^^ 
assessmetU of revenue have been shortly <liscLisse(l before Survey maps, 
(see p. 671 until). Looking at the point from its legal 
aspect, it becomes tiow necessai*)’ f^nly to state the con- 
nection between the Thak and Revenue Maps. It had 
been stat d before that the Revenue Surve)’or bad in 
his hand Thakbust papers and that there was a very 
stringent rule that no Revenue Surveyor was to take 
up work upon any boundary until it bad been adjusted 
by the Tliakbust office (3^. It may therefore .seem 
reasonable to expect that there would Be no cliffer- 
ance between the boundaries of the Thakbust survey 
and those picked up and surveyed by the Revenue 
Surveyor. In fact, it was the duty of the survey officer 
to com|:)are llie map of every village after it wics 
surveyed with the Thak Map and Thak papers, and 
if he was sati.sfied that the two boundaries repre- 
sented the same boundary on the ground, he 
fniiialled tlie Thak map in token of the correctness 
of the Thak Map, In case of di.screpancie.s, immediate 
report was to be made for inquiry (4). Hut, in many 
cases, the boundaries of estates which fell inside villages, 
were not shown on the Revenue Survey Maps ; the 
reason for this appears to be that the small estate houn- 
daries eouid not be sho Wn on the scale of 4 inches to 

(0 4 S Sudv W..K 277 . (?) L L. 1 L CaL 224. 

(3} TlwiiUt r’s lil anii^l of Surveying fox I ndH/ p. 363 (|rd 

(4) 
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I mile adopted for the Revenue Surveys, (i). In 
such.^ase5, it is necessary to fall back upon the 
Thak Map and khasra maps where khasra operation 
took place. There are also possibilities of discrepancies 
between the Thak and Revenue Maps, when the old 
Thak marks from the lapse of time and other causes 
were removed or destroyed and not found on the 
ground (2). Speaking generally, it may be affirmed that 
the per^ufuvwar {\y^x^wx\ 2 i by perguna) Revenue Survey 
Maps were drawn to a scale of l inch to a mile and 
Mouzawar Maps, to a scale of 4-inch to a mile (3\ As 
to the relative legal value of the Thak Maps and Reve- 
nue Maps, it can not be affirmed as an invariably'* 
correct proposition that the Revenue Maps are always 
to be preferred to Thak Maps. 

In the case of Monmohini Debi v. IVasan Co. (4), 
Privy Council upheld the view expressed by the Sub- 
ordinate Jud^ to the effect that in cases of disagree- 
ment between the Tliak and Revenue Maps, the Survey 
Map shoukl be adopted, specially in a case where it cor- 
responds with that locality and laid it down that it was 
not needed that the Thak Map should be shown to 
accurately represent the former plots. 

In A bid H ossein Afandul v. Dc/ivcurry Pal (5), the 
Calcutta High Court may be taken to have upheld the 
view that as a general rule the thak and survey maps 
should agree and where they differ, the one that more 
clearly agrees with the local land-marks is the one which 
should be followed, and that there is no general or de- 
finite rule making it incumbent upon the Court to follow 
either the one 01 che other and the Court may, if it con- 
siders the Thak map more reliable, follow that in pre- 
ference to the Survey Map. , 

— ■ ■ , 

(1) Notes on tlie Old Revenue Surveys of Bengal, Behar, Orissa and 
Assam l>y Hirst, p. 2f. (z) Ibid, p. 377* (3) Ibid. p. 291. 

(4) 1. L. R. 27 Cal. 336 : 4 Cal. W, N. 113.’ 

(5 6 Cal. \V. N. 629. 
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In the case of v. Dharani Kanta I^ahtri {^s\ 

the dispute was, whether certain land belonged to the 
estate of the plaintiff or to that of the defendant. The 
plaintiff produced the thakbiist as also survey maps of 
the yeans 1852-53 and the Thak map contained a state- 
ment which supported the plaintiff's case. The pre- 
decessors of the defendant had full notice of the thak 
proceedings and he objected to the boundary Hnebetwen 
his and plaintiff’s. The defendant produced a survey 
map of 1855-56 of the district, which contained his 
estate, in support of his case, but he did not produce any 
thakbtist map of the same years, and there was no evi- 
dence to support the accuracy of his survey map. Upon 
these facts, it was held that the evidentiary value of the 
Thakbust map and survey map produced on behalf of 
the plaintiff was greater than that of the survey map 
produced on behalf of the defendant. 

In the case of Nrnvab Bahadur of Murshidabad v. Gopi 
N^th Jkfand^/ (2), it has been laid down that thak and 
survey maps afford important evidence of possession at 
the time they were made, and as evidence of possession, 
they afford also valuable evidence of title, and that in 
case of disagreement between the thak and survey maps, 
the one that more closely agrees with the local land- 
marks is to be followed. 

In Amrita Sundart Debt v. Serajnddin Ahmed (3)^ 
it has been observed that no hard and fast rule can be 
laid down thaf a survey map is more reliable than a 
thak map; The true principle is that the map which 
more clearly agrees with the local land-marks is the one 
that should be followed. 

A survey map may be resorted to for assistance Jbi 
considering the ewdence of ^ thak map as to ahea %|ii 
boutidaxy^: v, Aehumbtt (4)* 

(I) I. L- R. 35^^^ (s) *3 

i3> »9 Cal. (4) W 
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• The relative evidentiary value of Thak and Revenue 
Survey maps has been discussed in the foregoing pages. 
Next, ii becomes necessary to discuss the legal value of 
any survey map prepared under the authorily of Govern- 
ment. The decision in Cocmar Das v, Gobind 

C bunder Roy (i), may be taken as a leading case on the 
point. In that case, Field, J., considered the most impor- 
tant earlier cases on the subject repotted in Sutherland’s 
Weekly Reporters, namel}', the cases of l.uleet Narain v. 
Narain Sifigh\\ W. R. 333), M ahem ed Me her v. Sheeb 
Pershad (6 W. R. 267), Kocniodince Debia v. Poorno 
C bunder (\o W. R. 300), Shusce Alookhce v. Bissessuree 
(10 W. R. 343), Koylash C bunder v. Raj C bunder {12 W. 
R. 180)* Oommut Fatima v. Bhujo G.opal (13 W. R. 50), 
Raja Leelanund Singv. Raja Mahendur Narain (13 W.R. 
7, P. C.), Ram Narain v, Mahcshchunder (19 W. R. 202), 
Narain Singh v. Nurendro Narain (22 W. R. 296), 
Jttgdish Chundcr v. Choivdhury Zuhoor-ul-Huq (24 W. R. 
317), and Prosonno Chundcr v. Land Mortgage Bank (25 
W. 453), as also the case of Mahesh Chundcr v. Juggut 
Chundcr (I. L. R. 5 Cal. 212), and enunciated his view in 
the following words : — Now the proposition which, it 
appears to me, is to be deduced from the cases is this : 
a survey map is not direct evidence of title, in the same 
way as a decree in a disputed cause is evidence of title, 
for the survey officers have no jurisdiction to inquire 
into or decide questions of title. Their instructions are 
to lay down the boundary according to actual possession 
at the time ; and this is what they do, ascertaining such 
actual possession as well as they can, and, if possible, by 
the admissions of alt the parties concerned. A survey 
.map is, therefore, good evidence of possession according 
to tb^ boundary demarcated thercupan, and which' tnay 
be taken to have been admitted by those concerned to 
be correct, regard being had to what has been said about 

(I) 9 CaI. L. R. 305. 
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the nature of this admission in each particular case. In 
several of the cases quoted, this Court has (to my mind, 
very properly) refused to lay down any general rule as to 
the weight to be assigned to a survey map as a piece of 
evidence : and in one case a learned Judge this Court 
declined to say whether, in any particular case, maps 
ought not to be corroborated by independent evidence. 
A survey map is tlien direct evidence of possession : and 
with reference to the particular circumstances of such 
case, the Courts must decide whether the evidence of 
possession is sufficient to raise a reastjnable presumption 
of title.” 

The similar view appears to have laid down in Syam 
Lai Sa/iu v. Ltic/mian C hmvdhury (i), where it l»as been 
held that a survey m »p is evidence of possession at the 
time at which the survey was made, ancl may be evidence 
of title, but as to whether it is sufficient evidence or not 
is a question to be decided in each particular case. 

In Gajhoo Damor v. Kotzoor Ja^^atpal (2), it 

has been held that sec. 36 of the Evidence Act does not 
require that the authority under which a map is pre- 
pared must be an authority given by Statutes, and that 
such map is admissible in evidence although not pre- 
pared for revenue purposes. 

In the case of Maharaja JagadUidrd Nath Roy v. 
Secretary of State for India (3', it has been laid down by 
their Lordships of the Judicial Committee of the Privy 
Council that maps and surveys made in India for reve* 
nue purposes are official documents prepared by edm* 
petent persons and with such publicity and notice to 
persons interested as to be admissible and valuable evi- 
dence of the state of things at the time they are made. 
They jires not conclusive and may be shown to be- wrbng ; 
but in the ahsenefi of evidence to the contrary they may 

<i) L L. R. i 5 CaL 353 * (2) 11 Cal. W. N. 

<3) I. L. R. 50 CaK aVt : 7 Cal. W, N. 193. 
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be properly judicially received in evidence as correct 
when made* In The Secretary of State for India v* 
Mafiaraja Radhakishoreif), their Lordships have said 
that they have always given great weight to the accuracy 
of the survey maps, which are, however, not conclusive ; 
but in the absence of evidence to the contrary they will 
be presumed to be conclusive. 

See Mahendra Nath Biswas v. Shamsunnessa 
Khatun {2)y all the cases upon the point have 

been cited by Mookerjee, J., while delivering the judg- 
ment of the Court in that case. 

So long the legal value of Thak and Revenue Survey 
Maps has been discussed with referrence to the point 
that they are good evidence of possession at the time 
they were made as well as of title under particular cir- 
cumstances. Next, a question arises, whether they are 
good evidence of the conditions of things which existed 
at the time of the Permanent Settlement in 1793, in 
other words, whether they can be received as presump- 
tive evidence of the original limits of permanently 
settled estates. 

That they can be received as evidence of the bound- 
aries of the estates as they existed at the time of the 
Permanent Settlement was laid down in the case of 
Sarat Sundari Debt v. Ilie Secretary of State (3). In 
that case, while interpreting the provisions of Act IX of 
1847, Wilson and Beverley, JJ., observed: — “ In every, 
case, the starting point is to be the revenue survey, 
which, it would appear, is to be taken as representing 
the boundaries of the estate as they existed at the time 
of the pei^anent settlement, and it is apparently not 
open to the revenue authorities to go behind that survey 
and enquire whether in fact the boundaries at the time 
of settlement were not other than therein represented/’ 

(I) 25 L. J. 425. (i) 21 Cal t J • 157 ^ 

<3) I. L. R. 1 1 Cal: 784. (790). 
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But this view was subsequently overruled by the 
Full Bench decision in the case of Fahamidannissd Begum 
V. The Secretary of State (i), where it was held tliat the 
comparision of the two maps was not conclusive : (see 
p, 292 ante). It would follow from this view that the 
last survey as contemplated by Sec. 3 of Act IX of 1847 
can hot be treated as conclusive evidence of what lands 
were originally included in a permanently settled 
estate, as pointed out by Lord Lindley in the following 
portion of the judgment, in the case of Maharaja Jaga- 
dindra v. TJu Secretary of State (2) : — “Assuming lands 
not to be within the Permanent Settlement of 1793, then 
their Lordships agree with the contention of the appe- 
llant’s Counsel that the last survey made under section 3 
oftheActIXof 1847 is to betaken as the starting 
point for deciding, when the next survey is made, 
whether lands are within sections 5 and 6 of that Act. 
But when the question arises whether lands shown on a 
particular thak or survey map made since 1793 were 
or were not included in the lands charged with the 
assessment permanently fixed in 1793 inquiry is 
at once enlarged ; and it would not be right in point of 
law to direct the Judge of First Instance that he ought 
in all cases to act on the last thak or survey map and 
to treat it as decisive in the absence of evidence to the 
contrary.” 

But, in the course of the above decision, the Privy 
Council approved the decision of the Calcutta High 
Court in the case of Satcaivri Ghose v. T 7 ie Secretary of 
State (3), where from the entry of a jalkarXw the Thak- 
bust map of 185$ appertaining to a particular estate, 
it was presumed that the jalkar was so settled at the 
time pf the permanent of settlement. 

{ ^Agairiitefe may be made to what their Lordships 
L R. 14 Ctti 63^. (2) I. L, R. 3oCut 29^^l (301 & 302). 
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said in the following portion of their judgment in the 
case of MaJuiraja fagadindra (i) : — “ The Brahmaputra 
was then as it is now a public navigable river, and if the 
lands in question, were then part of its bed as they were 
in 1851 and apparently also in 1838, it is difficult to 
suppose and it ought not be assumed that those lands 
were included in the lands permanently assessed in 1793. 
No Court can properly act on the assumption that in 
*793* a state of things existed different from what 
appears from any evidence before the Court.” 

Thus the decision in the case of Maharaja Jagadhtdra 
Nath may be taken to have laid down the following 
propositions; — (i) That Thak or Survey map can not 
be treated in all cases as conclusive evidence of what 
lands were included in a permanently settled estate in 
*793 » (2) That in the prescjnce of other evidence in 
support, they may be treated as such [see also Haradas 
Acharjya v. The Secretary of State, 26 Cal, L. J. 590 
(603;]. 

Other points that have been decided by the Privy 
Council in the case of Maharaja Jagadindra( i), are that in 
every case the question what lands were included in the 
Permanent Settlement is was a question of fact and not 
of law, and that the onus lies upon him who affirms that 
such lands were included in the Permanent Settlement 
of 1793, and that by the production of the Thak and 
Revenue Map the onus is not shifted on the defendant. 

The above view thus laid down by the Privy Council 
has been followed in this country in a number of cases, 
which have been discussed before. See Ananda Hari 
Basal* v. Secretary of State for India (2). 

The word *^Diara”has been explained before (see 
p. 196 ante). The expression *Diara Surveys* means the 
survey of lands between the main banks*of rivers. These 
surveys were carried on between 1862 and 1883, on Ac 

(2) 3CaUL.J. 316. 


(I) I. L. R. 30 Cal. 291. 
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scale of 4 inches to 1 mile in the beds of the Ganges 
and other large rivers of this part of India. In Bengal, 
and Bihar these surveys were carried out under Act IX 
of 1847 for the purposes of a basis of assessment pf 
land which had formed since the last previous survey. 
Sec. 4 of that Act before its amendment mentioned 
the dates of revenue surveys of some districts of Bengal, 
Bihar and Orissa, which were to be considered the 
period of survey of those districts. 

No professional Diara Surveys were made in any 
river, excepting the Ganges, north of the latitude of 
Sirajgunge (District Pabna). Non-professional surveys 
exist for many of the rivers of Sylhet and Kastern 
Bengal. Copies of the professional Diara Survey Maps 
are usually available from the Local Director of Surveys. 
The results of the non-professionol surveys are invariably 
with the District Officers, but in some cases copies are 
with the Board of Revenue. 

“ The professionally made Diara Survey Maps are 
often of the greatest help in the finding of a lost Revenue 
Survey boundary. They followed, a£ a reasonable inter- 
val of limes, in the foot-steps of the Revenue Surveys, 
and, as tliey almost invariably included the survey of a 
narrow tract of high land on each side of the river, it 
occurs that coincidences between Diara survey and Re- 
venue Survey village tri-junction occur fairly frequently.’* 
In the Revenue Surveys it often occurred that there 
was no definite connection between the bases of two 
different districts, divided by a river; for this reason it 
is often difficult to relay accurately a Revenue Survey 
boundary, unless the aid of the Diara Surveys can be 
obtained. Again Diara Surveys sometimes afford a con- 
necting link between the old feevenue Surveys and the 
Revenue Surveys that might have been executed to-day* 



ALLUVION AND DILUVION, 

SECTIONS. 

5. Nothing in this Regulation shall be construed to 
Encroachmenu on justify any encroachments by individuals 
(riSws orber®*o{v o*' beds or channels of navigable 
*»Brtion*. rivers, or to prevent Zillah Magistrates 

or any other officers of Government who may be duly 
empowered for that purpose, from removing obstacles 
which appear to interfere with the safe and customary 
navigation of such rivers, or which shall in any respects 
obstruct the passage of boats by tracking on the banks of 
such rivers, or otherwise. 

The above section seems to have been added In view 
of the supreme importance of preserving the public right 
of navigation unobstructed in navigable rivers. Rights 
incidental to navigation have been stated before very 
briefly (i) in connection with the purposes for which a 
river is to be deemed a navigable one. The Legisla- 
ture apparently intended by the enactment of this 
-section that those public rights, should not be inter- 
fered with in any way. The Regulation lays down 
provisions by which the riparian oxyners on the banks 
of public navigable rivers become entitled to lands 
gained from such rivers, but, at the same time, it pro- 
vides that such right would not entitle them to encroach 
uiK>n the bed of such rivers or cause other obstructiqns 
to navigation. This section also imposes, restrictions 
upon the owners of the banks of navigable riveis hot 
to prevent the exercise of such rights' on the riparian 

banks as the exigencies of the public right of naviga- 

tion may require. 

(i) .Seep. 31 antnA ^ 



s. 5.] ENCROACHMENTS ON NAVIGABLE RIVER BED. 687 

'^Encroachments by individuals on the beds 
or channels of navigable rivers ” 

The definition of the term “ encroach ir.ent *• in a 
case where ‘encroachment by a river’ is referred to has 
been dealt with before (see pp. 131-137 ante.^ In this 
section, where encroachment by individuals on the beds or 
channels of navigable rivers is spoken of, the sense con- 
veyed by that word is entirely different. The word en- 
croachment here means what is called purpresture in the 
technical phraseology of English law. A purpresture is 
an unauthorised erection in the bed of a navigable 
river by persons other than the owner of the soil. 
Purprestures are encroachments by making enclosures, 
quays, wharfs, piers &c., in the soil, the property of 
which is vested in the Crown (i). They differ from 
public nuisances in the sense that they may not violate 
the public right in all cases, Every structure on the 
bed of the tidal navigable rivers may not affect the 
public right of fishery or navigation, yet it is a pur- 
presture which is an encroachment upon the^ demesne 
land of the Crown, But, when such a structure im- 
pairs the public right of navigation, it is a public nui- 
sance, Thus, an encroachment by a structure on the 
foreshore or in the bed of a tidal navigable river, ac- 
cording to the law of England, may be a purpresture 
as well as a public nuisance. An unathorised erection 
on the foreshore or the bed of a tidal navigable river 
may be illegal per se^ without being an actual public 
nuisance. This view has been laid down in the case of 
Attorney-General v. Terry {2)/ In that case an informa-^ 
lion was filed against the defendant for obstructing the 
navigation of the tidal and navigable river Stour. 
The defcMndant, a wharf ovvner, drove piles into theT bed 
of the river, extending his wharf so as to occupy three 

^ ^ — r ^ : : . 

(1) History and Law of the Foresihore and Sca*Shore, p. 45. 

(2) L. R. 9 Cht 433 : 30 L. T, aij. See Coulson attd,For&€«. p. 4^; 
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out of a breadth of about sixty available for navi- 
gation ; and it was held by the Court of Appeal, affirm- 
ing a decree of the Master of the Rolls, that this was 
such a tangible and substantial interference with the 
navigation as ought to be restrained by the Court. The 
Master of the Rolls (Sir, G. Jessel) .was of opinion that, 
independent of any proof of actual obstruction, an in* 
junction ought to be granted, on the ground that no 
man has a right to build on the bed of a navigable 
river, and that it is not any answer to say that at the 
present moment the obstruction is not a nuisance, for 
it may become so by a change so as to make that part 
navigable which was not navigable before in any use-? 
ful sense. His Lordship therefore held that, although an 
indictment would not lie until an actual nuisance had 
been committed, a Court of Equity ought to interfere 
to restrain the continuance of the obstruction. 

It would seem, therefore, that any encroachment by 
a structure upon the foreshore and bed of a tidal 
navigable river, the ownership of which is vested in the 
Crown is illegal and may be restrained by injunction at 
the suit of the Attorney-General, whether it be a 
nuisance or not. If the act complained of be merely 
a trespass on the property of the Crown, and not a 
nuisance to the navigation, the Court will generally 
direct an enquiry whether it is more beneficial to the 
Crown to abate the purpresture or to suffer it to remain. 
But ii it be a public nuisance, this can not be done, for 
the Crown cannot sanction a public nuisance. Erec- 
tions on the bed of navigable rivers are not necessarily 
nuisances, but if they obstruct the navigation they may 
be abated by information and injunction, or by indtct- 
ment." The true question in each case is, whether or ^ 
a damage accrues to the navigation in tl>e particular 
■ locality (t). ... 

(i> Law of Waters by Coulsoti and Forb«s ( 3 rd Ed>) p. ysso. . 
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Next, a question arises "as to what would be the Encroach- 
effcct of such encroachments by structures, when the 
bed in stead of being the property of the Crown be- w?iich 

longs to private individuals. The law of England on [s% ” * 
this point was unsettled for some time, but now it ap- Engll^Uw. 
pears to be settled that if the owner of the bed of a 
navigable river erect any work upon such bed, such 
erections are not illegal per se, if they cause no actual or 
probable injury either to the public rights or to the 
adjoining riparian proprietors (i). 

1 n Bickett v. Morris (2), the House of Lords held 
that though each proprietor on the banks of a non- 
tidal river had a property in the soil of the alveus 
from his own side to the fluminis, y&t he 

is not entitled to use the alveus in such a manner as to 
interfere with the natural flow of the water or to abridge 
the width of the stream, but that anything done in 
alveot which produces no sensible effect on the stream is 
allowable. 

In Attorney-General v. Lonsdale (3), the defendant a 
. riparian owner who was also owner of the soil of a 
public navigable river erected a jetty across one-third 
of the width of the river. In the suit instituted by 
an opposite riparian owner, it was held that although 
the damage proved by the plaintiff was not sufficient to 
call for the interference of the Court, yet the erection 
of the jetty which was a solid pier extending fifty- 
three yards across the river was such an injury to the 
plaintiff’s rights as would justify the Court to interfere 
without any proof of such damage and that the defen- 
dant had no right to erect the works in question, as 
th«y might interfere with the navigation of the river, 
if not at* present, yet at some future time. 

■V ■ " ' ■■ ^ : . ■ • ' . ■ 

(i ) Liw of Waters, Coulson and Forbes, p. loa (3rd Ed). 

H, L. Sca 47 : Coulson and Forbes, :p. lotv 
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In the case of 07 'r Eivin^ v. Colqnhoun (1), the ap- 
pellants, the owners of the bed of a non-tidal river 
over which the public had by prescription acquired a 
right of free navigation, erected a bridge on piers rest- 
ing on the bed of the river. The Courts below allowed 
an interlocutor ordaining that the piers should be re- 
moved. It was held by the House of Lords in appeal 
that the piers of the bridge complained of were no 
actual obstruction to the navigation of the river as pres- 
criptively enjoyed by the public. 

From these cases it would seem that the owner of 
the bed of a public navigable river may exercise all the 
rights of property in the soil of the bed, provided that 
he does not in any way interfere with the rights of the 
public or of other riparian owners. Whether such 
rights have been interfered with or not would be a 
question of fact to be determined with reference to the 
facts of each case (2), 

As to encroachments by constructing weirs and by 
putting up stakes, engines etc. for catching fish, 
it has been held in England that such encroachments 
which obstruct tjie whole or part of the navigation of 
a public navigable river are illegal and a nuisance, unless 
a grant by the Crown before the reign of Edward I 
can be established. Subsequent to the date of Magna 
Charta erections of weirs on the bed of a public navig- 
able river would be a public nuisance (3). The erection 
of weirs and any other structure for catching fish in 
private waters over which the public may have acquiree! 
the right of navigation, would also be subordinate to 
such public rights, and any interference with them would 
be a nuisance and indictable (4). 

(1) 2 A. C. 839. 

(2) Reg. V. Beiis^ 16 Q. B. 1022. ‘ 

(3) lioffora V. George, L. R. 3 Q. B. 639 : Law of Waters by Coulson 
and Forbes p. 405 (3rd Edition.) 

(4) Law of Waters by Coqison & Forbes, pp, '5 15-520. 
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Next, turning to the Regulation it will be seen that 
the words of the Regulation are, "'Nothing in this 
Regulation shall be construe i to justify any encroach- 
ments by individuals on the beds or channels of navigable 
rivers^ Now, as has been said before, the beds of 
navigable rivers are ordinarily the property of Govern- 
ment in this country ; (372-378 ante) and according to 
the provision of the Regulation, it may be taken that 
the bed of a public navigable river is, in some cases, the 
property of an individual (see pp. 379-386 ante). The 
above words of Section 5 would go to show that not- 
withstanding such provision of the ownership of the 
bed of a public navigable river by an individual, he 
shall not, by reason of that provision, be entitled to 
make any encroachment upon such bed, although, it 
may be his own property. He is to enjoy such pro- 
perty subject to the public rights of navigation. In Sri- 
nath Roy v. Dinabandhu Sm (i)y their Lordships said : — 
“ The flooded land-owner must submit to have his land 
traversed by the vessels of the public in the course of 
navigation and cannot in right of his ownership erect 
works on his flooded soil to the obstruction of navigation.” 
This view apparently indicates that the Legislature by 
the operation of this section intended to lay down that 
so far as the question of navigation in navigable rivers 
is concerned, it is immaterial whether the bed be 
owned by the public or by an individual. The right 
of public navigation has been considered to be the 
supreme right to place all other considerations 
subordinate to it. This view obviously makes the iaw 
under the Regulation similar to that of England which 
has been discussed before. It would, therefore, follow 
that erec^ons on the beds of navigable rivers which 
ar^ conisidered illegal *in England, would also be con- 
sidered unlawful in this country. 

(l) L L. R; 42 Cai. 4$9 ($26) *. 18 CaL W. N» iari2 (1237), 


Encroach- 
ments on I he 
beds of 
navigable 
rivers ; 
IJndir the 
Regulation. 


Construction 
of the words 
of Sec. 5. 


Srittath 

V. 

Dinabandhu. 



Encroach- 
ments are 
public 
nuisances. 


In the matters 
of Umesh 
Chandra /Car, 


692 ENCROACHMENTS ON NAVIGABLE giVTSR BED. [S. 5. 

Encroachments on the beds of navigable rivers in 
this country as contemplated by Section $ are public 
nuisances within the meaning of Section 268 of the 
Indian Penal Code (Act XLV of i86d\ In India, 
“a person is guilty o{?i public nuisance, who does any 
act, or is guilty of an illegal omission, which causes 
any common injury, danger, or annoyance to the public 
or to the people in general who dwell or occupy pro^ 
petty in the vicinity, or which must necessarily cause 
injur)', obstruction, danger or annoyanee to persons 
who may have occasion to use any public 
right.” 

*‘A common nuisance is not excused on the ground 
that it causes some convenience or advantage.” [See also 
the General Clauses Act (No. X of 1897), Section 3 (44)]. 

While discussing the meaning of the word 
croachment^ it has been said that it is either a putpres- 
ture or public nuisance (see p. 687 ante^ The public nui- 
sances contemplated by section 5 are therefore evidently 
unauthorized erections of any structures that may 
be built on the beds of navigable rivers by the riparian 
owners, which they are not entitled to justify upon any 
provisions contained in the - Regulation. It would 
would, therefore, seem to follow that in discussing what 
is an encroachment on the bed of a navigable river, it is 
only necessary to determine whether a particular case 
of such encroachment is a public nuisance or not, 
within the meaning of section 268 of the Indian 
Penal Code. 

In the matter of the petition of Umesh Chandra Kar 
& another (i , the facts were shortly the following : — >The 
accused were charged at the instance of a Sub-divir 
sional officer (of District Burdwan) under Sfsctipn; 283 
of the Penal Code with causing V obstruction to the 
public by raising a bamboo stockade for the purpose of 
(i) I. Xf* It*' 'r? 4 ' 65^^' ' 
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fishing ilcrpsJs the whole breadth of the Bharu, a tidal 
navigable river, close to the ferr3’ at Mirzapiir. It was 
proved at the trial before the Deputy Magistrate that 
the stockade reached across the river from one bank to 
the other ; that an opening four or five cubits wide near 
the northern bank of the river was made for the pas- 
sage of boats, but this passage was kept closed by 
bamboos, it being opened only when necessary to allow 
boats to pass through, and that only at the convenience 
of the people using stockade ; that a light was placed 
on the stockade at night ; that the stockade had never 
been used in former years ; and that although the passage 
was large enough for dinghies to pass freeI3^ yet a larger 
cargo boat could only do so with great difficult^^ and 
several Manjhis were called who proved that their boats 
had been prevented from passing freely over all parts of 
the river at the point. Upon these facts, the Deputy Mag- 
istrate held that the accused had by placing this stockade' 
across the river caused an obstruction and thereby com- 
mitted an offence under section 283 of the Indian Penal 
Code, The matter came up before the High Court of 
Calcutta in its Revisional Jurisdiction and ultimately 
while discharging the rule, Petheram C. J. said : — 

“The first question, and in fact the only question is, 
whether this is a public nuisance under Sec. 268 of the 
Indian Penal Code,. I do not think there can be the 
slightest doubt about it myself, because this being a 
navigable river, the public have a right to navigate over 
tlie whole place, and any one who interferes with the 
fre'C navigation of it without any right to do §0 coninlit!^ 
a public nuisance. It is admitted that this obstruction, 
extends over the Whole width of the river with the ek- 
Gepticrt bfi through whicb boats <^n pass 

by using cohsider^ precaution. Unijer these circums^ 
tances^ that this is a pubfio 
nuisark?e/v- :V ■ ^ 
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The above decision was distinguished and commented 
upon, in the case of Jugal Das Dalai v. Queen-Empress 
(i), where the petitioners were convicted under Secs. 283 
and 290 of the Indian Penal Code for causing obstruc- 
tion in a navigable river by putting up Jags constructed 
of trees and dams. Upon an application for revision, 
the conviction was quashed by the High Court. 

It has been held in that case {per Prinsep and 
Ameer AH, JJ.) that, the mere fact of an encroachment 
on a tidal navigable river does not necessarily amount 
to a public nuisance so as to render a person causing 
such encroachment liable to punishment under section 
290 of the Indian Penal Code, but there must be 
evidence that such encroachment caused one of the 
results specified in section 268, and that the rule laid- 
down in tlie matter of tJie petition of Umesh Chandra 
Kar (I. L, R. 14 Cal. 656) to the effect that any en- 
croachment, however slight, on tidal navigable rivers 
constitutes an offence under section 290 is too widely 
stated. Each case should be determined on its own 
merits and a decision arrived at, as to whether the 
encroachment has caused an obstruction or not. 

In this case there was evidence to show that the 
jag was about 45 cubits long and 20 cubits broad and 
that it was erected on the silted side of the river where 
it was about 300 hats broad and therefore it did not 
obstruct the ordinary navigation of the river. Upon 
these facts, it was held that there was no evidence to 
show that the accused had caused any danger, obstruct 
tion, or injury to any person in any public way or line 
of navigation, and the conviction under section 283 
could not be sustained, and it was further held that 
the accused could not be convicted under section 296/ 
as there was no evidence of any obstruction to the 

ordinary navigation of the river^ - 

■ ' 

. M I. CR. 8oCaK66S. ' ;,i, 
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From the above decision of the Calcutta Hijjh Court, 
in Jugal Dass DalaVs case it would seem to follow that 
all encroachments upon the beds of navigable 
rivers are not nuisances, and such encroachments in 
order to be indictable must come within the four cor- 
ners of section 26S of the Indian Penal Code. If 
evidence adduced in any case fail to bring the erection, 
complained of within the definition of a public 
nuisance, or under the provisions of section 283 of 
-that code, they would not be held illegal. In this 
respect, the law in India differs from the law of England 
where all erections in public navigable rivers are illegal 
per se. (See pp. 687-688 ante). The distinction between 
the laws of England and India on this point may be 
further supported by what follows by implication from 
the words of section 283 of the Indian Penal Code. 
T|ie section runs thus : — Whoever, by doing any act, 
or by omitting to take order with any property in 
his possession or under his charge, causes danger, 
obstruction, or injury to any person in any public way 
or public line of navigation etc, etc.’* The words 
^public line of ftavigatioti' in the above section would 
seem to indicate that the obstruction to a person in 
navigable rivers should be caused in that part of the 
navigable river which is generally used by the public 
for the purposes of navigation. But, according to the 
law of England, it is no answer for a person to say 
that the part which has been encroached upon by him by 
causing any erection is not generally used by the public 
for navigation (see A.-G. v. Terry ^ L. R. 9 ch. 423^^^ 
Melllsh, L. j). Another point of distinction is also 
noticeable. In England, an encroachment on the 
bf a navigable river, owned by the public is illegal 
per se^ whereas encroachment on such a bed owned 
by a riparian owner js to be established illegal by 
proving that such ewroachment has interfered Ayitlv . 
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the public or private right. But, ihthis country, it would 
seem, that the ownership of the bed of a public 
navigable river by an individual would not make any 
difference in the application of the law, as the . words 
of section 5 of the Regulation clearly indicate (see p; 
691 ante), 

Beds or Cliannels of navigable rivers : — Dis- 
putes may sometimes arise as to the question whether the 
encroachment complained of is on the bed or channel, 
or upon the bank of a navigable river. If it lies upon 
the bank, it may not be a public nuisance. To deter- 
mine the point it would be necessary to refer to what 
is meant by the bed or bank of a river, which was 
has been discussed before (see pp. 19 & 41 ante). 

*‘Or to prevent Zillali Magistrate or any other 
olBcers of Government, who may be duly 
empowered for that purpose, from removing 
obstacles which appear to interfere with the 
safe and customary navigation of such 
rivers” : — 

This section, as said before, has been enacted to 
prevent the riparian owners from using the adjoining 
beds of public navigable rivers in a way which may 
interfere with the public rights in such rivers. In 
construing the part of the section, quoted above, the , 
beginning words of the section. — “ Nothing in this 
Regulation shall be construed” should be read before 
that portion. Now, one of the provisions made by 
the Regulation declares that if the channel between 
the riparian bank and an island in a public navigable 
river become fordable at any season of the year^ the 
island shall be considered an accession to the riparian . 
bank, (see Part 11 , Class III, Section 4). The 
vision thus made by the Regulattbri would not e^^ 
a riparian owner to exercise sticK acts of ^ ^ 
sion in the channel intervenhig' ^ interfere 
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with safe and customary navigation over it This is 
apparently the significance of the words ; — “Nothing in 
the Regulation shall be construed” (to prevent Zillah 
Magistrate or any other officer, etc. ete.) 

As regards obstacles in public navigable rivers, where 
no question of private ownership may be raised, it may 
be treated as an obstruction on the public high way. In 
England, it is a public nuisance and it can not be abated 
by a private individual except in a peaceable manner 
.or except when he suffers a special injury beyond that 
what is suffered by the rest of the public (i). In the 
case of The Mayor of Colchester v. Brooke (2), it has been 
held, that if the oyster beds are placed in the channel of 
a public navigable river so as to create a public nuisance, 
a person navigating is not justified in damaging such 
property by running his vessel against it, if he has room 
to pass without so doing ; for an individual can not abate 
a nuisance if he is not otherwise injured by it than as one 
of the public, In the case of Dhnes v. Petley (3), where 
the vessel of the defendant struck and tore away the 
jetty of the plaintiff which projected into the river with- 
in the flow of the tide, it was held that the defendant 
was not justified in running his vessel against the wharf 
of the plaintiff and that a private individual could 
not justify damaging the property of another on the 
ground that it was a nuisance to the public right unless 
it had done him a special injury. 

But if the obstruction is caused to a private right or 
right of property, in a navigable river, such as the 
right of access to a wharf or the bank from the naviga- 
able rivers, an action will be maintainable without proof 
of special damage. " 

V (i) BiHjaiikmy\Slerr^ L. K. 9 C. P. 400 j Winkr^^ihani 
L.iL3Ex;;3.r 
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In the case of Lj^on v. Fishrnongef^s Co, {i)t the 
plaintilT appellant, who had his wharf on the 
Thames bounded by the river on the south, and by a 
creek of the river on the west, and had, also from time 
immemorial a right of access to his wharf both from 
the main river and the creek, instituted the suit for 
restraining the defendant respondent from constructing 
an embankment which had the effect of obstructing the 
appellant’s right of access. Malins, V.C., granted the in- 
junction prayed for, but Lord Justice reversed the decree.*^ 
On appeal, the House of Lords reversed the judgment of 
the Lord Justice and confirmed the decree of Malins, V. 
C, and in that case Lord Cairns, L.C., regarding the ques- 
tion of obstruction said : — '^Unquestionably the owner 
of a wharf on the river bank has, like every other subject 
of the realm, the right of navigating the river as one of 
the public. This, however, is not a right coming to him 
qua owner or occupier of any lands in the banks, nor is 
it a right which, per se, he enjoys in a manner different 
from any other member of the public. But when this 
right of navigation is connected with an exclusive access 
to and from a particular wharf, it assumes a very 
different character. It ceases to be a right held in com- 
mon with the rest of the public, or other members of the 
public who have no access to or from the river at the 
particular place ; and it becomes a form of enjoyment of 
the land ; and of the river in connection with the land, 
the disturbance of which may be vindicated in damages 
by an action, or restrained by an injunction.” In the 
case of Rose v. Groves (2), the plaintiff, a riparian owner 
who had a public house on the Thames, complained that 
the access to and from the river was obstructed by the 
defendant wrongfully and maliciously placing and keep* 
ing timber in the river, so as to *'drift opposite the 

(1) I A. C 662(671). 

(2) 5 M. & G» 613. 
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plaitltiff's house. In this case it was held that as this 
was an injury to private right, proof of special damage 
was unnecessary to support the action. 

It follows from the decision in the above case of Lyon 
V. Fishmonger' s Co.^ (i) that an obstruction to a private 
right in a navigable river may be removed by injunc- 
tion at the suit of an individual whose right is inter- 
fered with, without proof of any special damage to such 
private individual. 

• In cases of obstructions to navigation which are 
public nuisances, any member of the public who is 
specially injured may institute a suit for removal of the 
obstacles by injuncHon with proof of special damages. 
In the case of Original Hartlepool Colliers Co., v. Gibb (2), 
each of the parties, the plaintiff and defendant, had a 
wharf abutting on the river Thames. Vessels brought 
by the plaintiffs for unloading coals used to overlap the 
wharf of the defendant. The defendant with a view 
to prevent the access of such vessels attached a large 
wooden obstruction by iron chains to the extreniity of 
his wharf, which used to float in the river and was thus 
a public nuisance. Jessel, M. R.. held that special injury 
to the plaintiff was apparent and in that view he granted 
a perpetual injunction. 

An obstruction to navigation which is a public nui- 
sance may be removed by indictfneftt or information in 
the name of the Attorney-General. Any person may put 
the Criminal Law in motion against an alleged offender, 
and'may therefore apply for an indictment against those 
whom he charges with causing a nuisance. In the case 
of most nuisances, the proceedings are instituted under 
the common law, and not regulated by statute. The 
informer may ijrt such cases prefer his bill direct to the 
Grand Jury at Assizes or Quarter Sessions, without any 
preliminary proceedings before Justices, and without 

<1)1 A. C\ 66 *. (3) 5 Ch. i>. 713 V 
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any leave from the presiding Judge. He is, however 
liable for all costs if he proceeds in this way. If there 
is a conviction the Court may impose such hue as it 
deems suitable and may, also as part of its judgment, 
order the nuisance to be abated (1), • 

An information by the Attorney-General may be in- 
stituted by him of his own motion, but more usually 
it is initiated by some person aggrieved ; who, as 
relator, asks for the sanction of the Attorney-General 
(2). If the Attorney-General is “simply proceeding on 
behalf of the public, the result of a successful informa- 
tion is an injunction to restrain the continuance of the 
nuisance (3). In cases of failure he becomes respon- 
sible for costs (4). If the Attorney-General proceeds 
at the relation of a private person or a corporation, he 
takes the proceeding as representing the Crown, and the 
Crown through the Attorney-General is really a party 
to the litigation. But in such cases the relator would 
be responsible for costs (5). It is open to the relator to 
join the claim for damages with the claim for injunction 
by the Attorney-General, and an action commenced by 
an individual on his own behalf may by amendment be 
turned into an action and information in which the two 
claims are joined ( 6 ), A relator need not have any 
personal interest in the matter except as one of the 
public : he need not in fact, be himself damaged 
at all (4). 

In India, the remedies* prescribed by the law for re* 
moval of obstructions appear to be similar to those 
provided by the Law of England. In this country, 
also, no civil suit is maintainable in respect of a public 

(1) Law of Waters, by Coulson and Forbes* pp. 711-712. 

(2) K. S. C, O. 16, Role i^o. ' # 

(3) A. G* V, Shrewsbury Bridge Co. 21 Ch. P. 

(4) A. G, V, Logan (1891) 2 Q. B. lOO (lOJ). 

; Ibid, 

(6) CaldwcU Sf Pagkant /?. Co, aai. 
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nuisance at the Instance of an individual, who suffers 
no special damage in excess of what is suffered by all 
the members of the public. The law on this point is 
apparently borrowed from the law of England and there 
is an unanimity of opinion in this respect among all 
the High Courts of India. See Bhugeenith v. Ckundee 
Chufn (\) ; Raj Luckhee v. Chunder Kant (2 ), Mahotned 
Alam V. Dilbar Khan ; Satku v. Ibrahim Aga (4), 
Kasi Sujaudin v. Madhabdas ($), Karim Baksh v. 
hudha (6 ) ; Ramphal Rai v. Ragkunandan (7 ) ; and 
■Adamson v. Arunmgam (3^. 

The Indian Penal Code (Act XLV of i860), by 
section 283 and 290, having declared, that all obstruc* 
tions to public navigation are public nuisances and they 
are thus offences punishable under that Act, it would 
seem clear that a criminal case may be instituted by 
any member of the public by preferring a complaint to 
a proper Magistrate against a person who by doing any 
act or by omitting to take order with any property in 
his possession or under his charge causes obstruction 
to navigation. 

Every District Magistrate or Sub-divisional Magis- 
trate or any other Magistrate of the first class, 
empowered bn this behalf by the Local Government 
on receiving police report or other information naay 
initiate proceedings under Chapter X (Public-Nuisances) 
of the Code of Criminal Procedure (Act V of 1898) 
for removal of unlawful obstructions or nuisanceii frotn 
any river or channel which is or may be iawfoHy^sed 
■’by 'the-' public.- 

above provisions of the Criminal, 


In India no 
civil action 
for removal 
ol obstruction 
to navigation 
is maintain- 
able by an 
individual 
without proof 
of special 
damage. 


Prosecution 
in the 
Criminal 
C'ourt may be 
proceeded 
with upon a 
complaint by 
a memlier of 
the public. 


Criminal 
proceeding 
lor removal 
of public 
nuisances may 
be initiated 
upon 

information. 


or aiiSutb. We 
; t3f '■ 5;'C!»L 


( 2 ) i4Soib^W. R* i7j. I 
• J;. L. R; a Bom* 457^ 



702 RKMOVAL OF OBSTACLES TO NAVIGATION. fs. 5. 


Jurisdiction 
of Criminal 
Courts may 
be ousted by 
the existencce 
of bona fide 
eivil disputes. 


Law can be applied to any acts or omissions of a 
riparian proprietor which may amount to an obstruction 
to navigation, it would be necessary to inquire whether 
the acts or omissions mentioned in these provisions ex- 
clude acts or omissions which the riparian proprietors 
are entitled to do or abstain from doing in lawful exer- 
cise of their rights ; in other words, would it be within 
the competence of the Criminal Court, to interfere, if 
the lawful exercise of the rights of the riparian owners 
amount to an obstacle to navigation ? The words “No-* 
thing in the Regulation shall be construed*' “to prevent 
Zillah Magistrate &c. &c.*’ used in Sec. 5, of Regula- 
tion XI of 1825 may seem to support an answer in the 
affirmative ; because those words only confer rights to 
alluvial accretions, contiguous accession, and ckurs 
upon the riparian proprietors by the provisions of 
the Regulation, and do not authorize them to make an 
encroachment on the beds (as stated at p. 691 ante') or 
to create obstructions to navigation (as discussed at p. 
696 ante) which District Magistrates or other Magis- 
trates will not be able to remove. In fact, the words of 
Section 5 seem to show that this section has been 
enacted only to declare that the provisions contained in 
the Regulation shall not stand in the way of the ap- 
plication of the Criminal Law of this ' country to 
offences, relating to obstructions to navigation whether 
by encroachment on the bed or by any other means. 
However, the words “Nothing in the Regulation shall 
be construed^’ & &, would not be an insurmountable 
bar, as other rights possessed by the riparian proprietors 
in respect of the riparian banks have not been discussed 
by the Regulation, nor have they been expressly given 
to such proprietors by it. Those rights may, therefore, 
resist the application of the Criminal Law. 

It is a well-known general principle of law that there 
can be no criminal offence if a man acts in lawful Oxer- 
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cise of private rights. In the case of Jugal Das Dalai v. 
Qimn-Empress\\\ the Calcutta High Court observed : — 
‘ VVe may observe that there are circumstances well- 
known to us in connection with large navigable Indian 
rivers which would render it desirable, if not absolutely 
necessary, to permit some encroachment from the banks 
f(»r the protection of the property of private parties, 
such as the erection of spurs to prevent diluvion.^* A 
riparian owner on the bank of a navigable river, the bed 
df which is owned by him, may put up stakes on^ the 
bed adjoining the bank to protect his bank from dilu- 
viation or erosion of the river, and such stakes may in- 
terfere with the public navigation in a technical sense ; 
yet such riparian owner would not be guilty of an in- 
dictable offence. The second paragraph of section 133 
of the Code of Criminal Procedure says that the obs- 
tructions in a river or channel to be dealt with by the 
provisions of that section should be “unlawful.” Erec- 
tions of stakes on the bed of a navigable river to protect 
the riparian bank by the owner of the bed are an act in 
lawful exercise of the ownership of the bed (2), so there 
i.s nothing “unlawful,” to attract the operation of that 
section. If sufficient room is left for navigation, it would 
be a question of fact whether it is an obstruction in the 
“public line of navigation” as referred tp in Sec. 283 
of the Indian Penal Code. This will apparently give 
rise to complicated questions of.civil rights. The public 
right of nnvigaiion over private rivers may be acquired 
by immemorial user or prescription ; in such cases it is 
open to the owner of the bed to insist upon the public to 
fellow the line over which right has been acquired (3). If 
the public right of navigation in such a river is a condL 

(t) I. L. Ri 20 Gali ^65 (669). ; 

(a) dem V. The Mast India Company^ 6 Moo. 

r3> L«w ol 515 (3^rd Editibn^y : 

■' ‘ ' ' ‘ 
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tion of the grant of the ownership of the riverbed, 
then, questions might atise whether that condition is 
satisfied by leaving sufficient room for public navigation. 
Questions like the above would therefore involve 
honafide disputes of title, which would oust the jurisdiction 
of the Criminal Court. The law that should be followed 
in such cases is similar to what has been adopted in cases 
of civil disputes raised in the course of the proceedings 
under section 133 of Cr. P. Code in respect of an 
obstruction to a public high way, (1). In this connectioit, 
reference may, also, be made to the cases of land gained 
from a public river artificial means. In these cases, 
also, no question of public nuisances may ari.se, when 
the artificial means are adopted in lawful exercise of the 
rights of a riparian proprietor (see Alluvion, Natural and 
Artificial, pp. 105-112 ante). See also In re Maharana 
Shri Jaswatsangji ;2) ; Za§er Nazvab v, Emperor (3) ; 
Murad v. Emperor (4) ; and Budha v. Mohan Lai (S)» 

A riparian owner, who suffers a special damage in 
excess of what is suffered by the public generally by 
reason of an obstruction to public navigation, may 
institute a suit for removal of such obstruction by 
injunction under the provisions of Act No. i of 1877 
although an order may have been made by the 
Magistrate under the provision of the Criminal 
Law : Chum T.all v. Ram Kishen ( 6 ). Such a suit by 
him will not be maintainable, without proof of any 
special damage (see pp. 700-701 an/e). But if the suit be 
instituted by two or more persons after having obtained 
the consent in writing of the Advocate General, special 
damage need not be proved. The law on this point in 


(1) Queen- Empress v. Bissessur Sa/iu, I. L. R. 17 CaU 562 ; 

Du/aram Deb v* Baishnab Charan, 10 Cal. W. N. 845 ; Dketrani Mandal 
V. Gossain Das^ 14 Cal. W. N. 544, * 

(2) i. L. R. 22 Bom. 988. (3) I. L. R. 32 Cal. 930. 

(4) 1903 Pun;. Rec. 2. (5) t6 Ind. Cases 16a, 

(6) I. L. R. 15 Cal. 46b. > 
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India seems to be similar to tfiat of England, In 
India also a suit for removal of a public nuisance, such 
as an obstruction to public navigation, may be instituted 
by private persons though . no special damage has been 
caused, under the provisions of Sec. 91 of the Code of 
C’ivil Procedure (Act V of 1908), as in Plngland. The Ad- 
vocate General, in this country, also, like the Attorney- 
General in England, may institute such a suit of his 
own motion : but, in England, as stated before (see 
•p. 700 ante), persons who have suffered special damage 
from a public nuisance may join the Attorney-General as 
co-p’aintififs in a suit brought by him at their relation, 
and the Attorney-General may claim injunction and 
the persons specially damnified may claim damages : 
Attortiey-Ge^ieral v. Lo^an (i . Section 91 of the Code 
of Civil Procedure appears to support such a procedure 
in India. With regard to the responsibility of the costs 
in the suits of the above description, the rule adopted in 
England would be applicable to India. 

‘^Customary Navig'ation”: — Having regard to the 
fact that the words “custom” and “usage” have been used 
in this Regulation frequently, in the sense of a common 
course of conduct which has been adopted in practice 
by the people of a particular locality repeatedly for a 
long time, it would be reasonable to hold that custofnary 
navi£^atian in Sec. 5, means the right to navigation 
which has been acquired over a particular river by cus- 
tom or immemorial user (see p. 204 antey This inter- 
pretation would evidently refer to the public right of 
navigation over private rivers. In large public navigable 
rivers in this country which are navigable by all His 
Majesty’s subjects, in ail their parts, no question of 
customary naui^ation can possibly arise, as no body 
could ever possibly think of establishing the public 
right 0f navigation in rivers, like Gariges and Meghna 

(I) <1^91) 2 Q. B. icx>. ' 
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in Bengal, by custdtn and immemorial visage. Such 
rivers are public property and the ownership of them is 
vested in the Government representing the Crown in 
this country. If the public right of navigation over 
private rivers acquired by custom, is meant by the ex- 
pression “customary navigation," then, the owners of the 
beds of such rivers will have a right to insist upon the 
public to navigate over the particular portion of the 
river along which the public have been accustomed to 
pass and repass, as in the case of a right acquired bjv 
immemorial user or prescription (see p. 703 ante). 
This view may account for the expression “ public line 
of navigation*' used in Section 283 of, the Indian Penal 
Code. The expression “customary navigation" may also 
refer to the means of conveyance by which, the people 
are accustomed to carry on navigation in such rivers. 
If the river be so small as to be capable of being navir 
gated only by boats, and if by boats alone the people are 
in the habit of carrying on navigation in such a river, 
then, “customary navigation" in such a river would mean 
the right of navigation prescriptively enjoyed in vessels 
of that kind, so that if the riparian owners of the banks 
erect a bridge over such a river allowing passage for 
boats to pass and repass, such an erection would not be 
considered an obstacle to navigation within the meaning 
of Sec. 5 of Regulation XI of 1825, in view of the 
fact that it might obstruct the passage of a streamer (i). 
When public Justifloation of obstructions to navigation 
good defence Next, it becomes necessary to discuss the circumstances 
obrtr?cUou\o which actual obstructions to navigation may be 

navigation. justified. It has been said that, in England, the deter- 
mination of the question whethei an obstruction is a 
nuisance or not, will depend upon the decisic^n of the 
point whether it produces public benefit or not ; not 
giving the term “public benefit” top extended a $ense 
(f) See Orr £wtn^ y, Cofyubotoh St A, C, ' 
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but applying to the public frequenting the place where 
the obstruction has been caused. 

In the case of Attorney-Gemral v. Terry ti), Jessel, 
M. R., after referring to the contrary views expressed 
in R- V. Russell (2) and Rexv. Ward (3), made the follow- 
ing observations regarding the term “public benefit” 
which w'ould be a good defence to actions arising out of 
obstructions to navigation, whether civil or criminal : — 
“Then, it may be asked, what is a public benefit in my 
• view ? I say it is a benefit of a similar nature, showing 
that on the balance of convenience and inconvenience 
the public at that place not only lose nothing, but gain 
something by the erection. There are two cases in the 
books which will illustrate my meaning, and, I think 
fairly show what sort of public benefit it is. The first 
is this. In the case of a tidal harbour of irregular 
shape, it may be desirable to straighten the sides, the 
result of which would be, of course, in the parts, where 
you take away the water-way, to diminish the area 
usable for navigation ; in those parts where you add to 
the water-way you would increase the area. If, in the 
course of this straightening, the whole of the harbour 
is made larger and commodious, then, I think, the public 
. benefit gained at the particular point where the navi- 
gable water is narrow overbalances the public injury, 
and, in that sense, the improvement of the harbour 
would not be a nuisance : and that is what 1 understand 
Lord Hale intends to say in the jpassage which has been 
referred to. Another case is this, wrhich also appears in 
reported cases ; Suppose you have a navigable river, and 
it is necessary to cross it by a bridge, and the river is 
too wide to allow of a bridge of a single span, you must 
then pijt one or more pi the middle of the river, 


Obstruction 
authorized 
by statute. 
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and, of course, according to the extent you introduce 
bridge piers or bridge arches into a navigable river, you 
to some extent diminish the water-way, and to some 
extent, perhaps to a more or less material extent, obs- 
truct the navigation. But it is for the public benefit at 
that spot that a public road should be carried over the 
river by the bridge, and that benefit may so far exceed 
the trifling injury if injury it be, to the navigation, that 
on the whole, a C?ourt of J ustice may fairly come to the 
conclusion that a public benefit of a much greater amount^ 
has been conferred on the public than the trifling injury 
occasioned by the insertion of the piers into the bed of 
the river. In that case, also, it would be a public benefit 
that would counterbalance the public injury. 1 give 
those as illustrations, but I think it must be confined, 
as put by Sir William Follett in his argument, to cases 
of public benefit, and not used in too extended a sense.** 

Thus, it would appear that the public benefit would 
be a good defence, when the benefit conferred upon 
the public by the obstruction complained of counter- 
balances the public injury. 

Where the obstruction of the public right of naviga- 
tion is authorized by statute, no action will lie for 
damages caused by the due execution of the works 
authorized by the statute ; but if the persons so autho- 
rized exceed their powers or are guilty of negligence 
in carrying out their works, they will be responsible for 
damage so occasioned (1). 

In India, so far as criminal cases are concerned, it 
would depend upon the construction of section 268 of 
the Indian Penal Code, specially of the last porlibn of 
that section which runs thus “A common nuisance is 
not excused on the ground that it causes soipe con- 
venience or advantage.*’ Referring to that passage in 

(0 Cf'ackneUs^ Thel/ordy L. R/ 4 C. P. 629 : Law Of Waters by 
Coulsonand Forbes* p 510. 
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Sec. 268 of the Indian Penal Code, Mayne in his com- 
mentaries on the Criminal Law. of India says : — '‘Nor is 
it any answer that the injury to the public is more than 
counterbalanced by the benefits resulting from the act 
or omission complained of to the general community or 
to the locality itself (i).” The opinion expressed by the 
learned commentator is apparently based upon the 
the decision iji V. Ward (2), where Lord Denman, 
differing from the law laid down by Bayley, J. in Rex 
•V. Russel has held that it is no defence to an in- 
dictment for obstructing a navigable river that though 
the work be in some degree a hindrance to navigation, it 
IS advantageous in a greater degree. It appears from the 
view expressed by Sir. G. Jessel (see pp. 707-708 ante) 
that the law laid down by Lord Denman has under- 
gone a change and it would seem to be the accepted 
view now in England that if the public benefit arising 
from an obstruction to navigation counterbalances the 
injury, the obstruction would not be indictable. There 
does not appear to be any intelligible reason why the 
same view will not be followed in India. 

•‘Or whioh shall, in any respeot, obstruct the 
the passage of boats by tracking on the banks 
of such rivers or otherwise" 

The plain meaning of the above portion of section 5 
seems to be this that nothing in this Regulation shall be 
construed to prevent Zillah Magistrate or any other Right of 
officers of Government who may be duly empowered the l^ksof 
for that purpose from removing obstacles which shall "^g*®**^**^ 
in any respects obstruct the passage, of boats by towing 
on the banks of such rivers, or otherwise. Any obs- 
truction that may be caused by. the riparian owner to 
tjhe right of passage over the banks of a navigable river 

—7 ; " :f ^ 2 

(i) Criminal Ivaw of India, byji D. Mayne, Part fl, Chapter Vlll, 

§ 390. (3rd Edition), 

(a) 4 A; & 384 i R- 364* 

(3) ^ SV & C: 566 ; 30 R. R. 432, 
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for the purpose of towing vessels, may be removed by a 
Magistrate duly authorized on this behalf. By this pro- 
vision, the Regulation evidently means to declare that 
the public will have the right of towage on the banks 
of a navigable river, an obstruction to which will be 
removed by a Magistrate acting under the provisions, 
of Chapter X of the Code of Criminal Procedure (Act V 
of 1898). This provision obviously curtails the right 
of ownership of the banks of a navigable river and 
imposes a criminal liability for causing obstruction to ‘ 
the towing path along the banks. To appreciate this 
position it would be necessary to discuss the following 
topics : — 

Ownership of the banks of navigable 

Owershipof **ivers '.— While dealing with the vaiious difinitions of 

river banks. the word bank fsee pp. 51-54 anie\ the ownership of 

the banks of non-navigaMe rivers has been discussed, 
but the question relating to the property in the banks 
of navigable rivers lias been left undetermined. In 
that part where the topic of Dereliction under the 
Roman Law has been dealt with ('144-148 ante\ it had 
Roman Law. been said that Roman Jurists recognized the public 
right of use of the river flowing over a bed belonging 
to the owners of the adjoining banks and that accord- 
ing to that law there was always a presumption of 
ownership of the bed in favour of the riparian owners. 
In like manner, the ownership of the banks under the 
Roman Law was presumed to be in the owners of the 
adjoining lands, subject to the public use of navigation 
(iX This view will be apparent from the law laid down 
in the Institutes of Justinian : — 

“ By the Law of Nations, the use of the banks of a 
is public, just as is that of the river itself. Thus 
every one has a right to bring his vessel to the bank 
to tie ropes to the trees that grow therej* or to place 
(1) A Summary of the Homan Civil Law by Colquhoup, § 
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any portion of his cargo on it, just as much as he has 
right to navigate the river itself. But still, the property 
of the banks is vested in those who are proprietors of 
the land which adjoin, for which reason, the trees which 
grow upon them belong to those proprietors.” (i). 

According to the law of England, the banks of 
navigable rivers are not publici furls but remain private 
property. (2) 

The law in America seems to be different in differ* 
•ent States. In some States the banks of a navigable 
river are regarded as private property subject to the 
exclusive appropriation of the owner, and in others, 
the banks of a navigable river are regarded as public 
high ways although owned by private individuals.(3) 

In this country the ownership of the banks of 
navigable rivers is generall}' vested in private individuals, 
as was held by Sir Richard Couch, in the case of 
Roop Lall Dass v. TJie Chairman of tiie Municipal Com- 
mitte of Dacca (4), where the learned Chief Justice said 
thus : — “ The doctrine upon which the Appellate Court 
has decided the case that the bank of a river is public 
property and that a private individual can not have 
a right in it is not the law. The bank of a river may 
be and constantly is private property.” 

In this connection a distinctive feature of the law of 
England relating to the Foreshore'^ is to be noticed 
particularly. According to the English Law, three 
things are to be considered distinctly in a tidal navi* 
gable river,* namely, the bank^ foreshore and bed^ The 
definitions and limits of them have been discussed 
before (see pp. 43, 50, 56 and 89 anti). The law relat* 
ing to the property in the beds of rivers has been 

( 1 ) The Institutes of Justinian, Book II, Title !, sec. IV, by Wniiani 
Graphcl p.'Sf. 

: WrateM 'byvC 

(3); Watercourses by Angell § 553, ^41 ^ 3 uth, W. R* 976^ 


English Latv4 


American 

Law. 


Under the 
Kegalatiox^ 
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Presumption 
of law relating 
to the grants 
of land on 
tidal rivers. 


dealt with already with reference to the ownership of 
is^nds in public navigable rivers (see pp. 367?- 368 ante). 
As to the ownership of the fore shore reference may 
be itiade to the discussion relating lb the ownership of 
the sea-shore dealt with before (see pp. 56 & 57 ante). 
It has been stated there, that the shore of the sea 
between the high and low water mark belongs to the 
Crown and the principle which gives the shore to the 
Crown has also been discussed. The shore may form 
a parcel of the adjoining manor and may so pass by* 
gfant from the Crown to a subject. According to the 
law of England, no distintion appears to have been 
inade as to the ownership between the shore of the sea 
and of a tidal river (1). The shore of a tidal river will 
evidently be the foreshore^ that is, the space between 
the high and low water mark, the ownership of which 
prima facie is vested in the Crown. It may belong to 
a subject ancient grant or charter from the Crown 
or by prescription. This ownership of the Crown is for 
the benefit of the subject, and can not be used in away 
as to derogate from or interfere with the public right 
of navigation and fishery (2). A grant of land by the 
Crown on the banks of a tidal navigable river vqxW prima 
facie be bound by the line of high water mark, but by 
evidence it might be shown to include the fore-shore as 
well (3), But a grant of land on the banks of nonv 
tidal navigable rivers which are called private rivers 
will be presumed to have intended to pass the bed of 
the river usqtie ad imdium filuniy in the absence of. any 
evidence to the contrary (4). 

.• Next, as to the ownership of the banks of a tidal' 
navigable river, which mean the land above the line 


(0 Dulce of Bridg%vater v, BootUcitm-Liudcre^ L- • R. * 2 Q. Br 4 ; 
BhundoU^. Caiiifnll. 5. B, & Aid. 268; Law of Waters by Coulson 
Forbes, p» 97. : ^ 

(2) Law of Waters by^CouIsfon iind Forbes, p. 23. ^ ^ 

(3) p* 97-98. (4) 
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of high water mark, it seems to be established in Eng- 
land that such banks belong to adjoining owners and 
not publict juris (i) as said before. 

Now, a question arises, whether the grant of land 
bounded by a public navigable river in this country is to 
be construed in the light of the presumption of the 
English law, namely, that such grant shall be presumed 
not to have included the foreshore^ in the absence of 
any evidence to the contrary. It would seem, at the 
Outset, reasonable to hold that presumption of the 
English law, which is founded upon the peculiar state of 
things which prevailed in England, in connection with the 
grant of foreshore by the Crown to private individuals, 
should not be applied to a country where the conditions 
of things, physically and historically are entirely differ- 
ent. Even in that country the prima facie theory was 
not known till its invention by Thomas Dogges in the 
reign of Elizabeth (2) before which the presumption of 
law was that the manors of the subjects went to the low- 
water mark. In England, the grant of the foreshore is 
associated with valuable rights, such as taking wreck, 
and royal fish, exercising the right of several fishery by 
weirs and fixed engines upon the foreshore, of mining, 
digging, and taking sand, seaweed etc., taking salvage 
for grounding ships and embanking and inclosing, 
punishing purprestures, and others. Evidence of the 
exercise of these acts on the shore of the sea as well as 
of a tidal river may prove the lost grant of the foreshore; 
At one time there was a belief among the Judges evi« 
"dently under the influence of Charles I, as suggested by 
Stuart Moore (3), from the time of Hafe downwards that 
scarcely any of the foreshore bad been granted put by 

the Grov^n, and that the claims in almost every case 

;• ;• ; ■ ^ . : . ■ . , . ■ 

^ ? 37 JL R* 56a ; 

< (a) HisleiQr land La F<^re$bbre Siiiart Moored Iti'trdductkin^ * 

(3) (jidBditionh ' - ? 
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Reasons why 
Ibc pritna 
facie theory 
could not DC 
applied to 
this country* 


was based upon usurpation (i). To this, the restrictions 
regarding alienations of Crown lands may be added. 
Reasons like these may, very well, be taken to have 
induced the Judges in England to lay down a theory of 
presumption of law which is now applied to construe 
the Crown grants upon the shore of a tidal river. 
Lastly^ reference may be made to Statue law (2) which 
was passed in the reign of Queen Anne prohibiting, the 
alienation of Crown lands including the foreshore. 

But, in this country, land tenures have got a special* 
history of their own. Take the case of Bengal where 
the system of Permanent Settlement prevails. At the 
Permanent Settlement, Parganas, independent Talooks, 
and other estates bounded by a public navigable river 
were recongnized as private property and it was optional 
with the Government to settle the bed of such a river 
with the zemindar, independent Talookdars or other 
actual proprietors as part of their permanently settled 
estates. In some cases, this course was adopted (see 
pp. 435-436 ante), and in others, the bed remained public 
property. In regard to these cases where the bed has 
been granted as part of a permanently settled estate, 
the question of the ow^nership of the foreshore does not 
arise, although such rivers may be tidal, with which 
the word foreshore is associated (see pp, Sg-go ante) ; 
because in such cases, the ownership of the bank and 
bed having vested in private persons, the property in 
the foreshore which is a part of the bed, also passes 
to the riparian owners. As to the cases where the bed 
is a public property, the question of the ownership of 
the foreshore. If *the river be tidal, may arise, if the 
theory of the Common Law of England applies to such 
rivers (3). But the enormous powers of disin|egration 

i. . . 

(1) History of the Foreshore, by Stuart Moore, pp, 650-651. 

(2) I Anne, c. 7 , s. 5 ; Doe d* R. v. Archbishop of York, 14 Q. B. 

(3) P. 90a«^<r. 
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and transformation of the lands on the banks^ possessed 
by the rivers of this country, make it impossible to 
determine the space which was foreshore at the time of 
the grant, and in most cases, such foreshore would be 
in the lands of the riparian owners themselv'es or in the 
land which has accreted to the estate granted. Accord- 
ing to the law of England the line of the foreshore 
may vary with the recession or encroachment of the 
river provided that such recession or encroachment be 
• by imperceptible degrees, otherwise the old boundary 
line continues (i). Now, if an attempt is made to apply 
the above theory of the law of England to the cases of 
this country, the result obtainable will not support 
the view that the ownership of the new foreshore in 
such cases is in the Government representing the Crown. 
It is said that in cases of sudden encroachments the old 
line of boundary between the territory of the Crown 
and that of the riparian proprietor continues, (see p. 137 
ant^ consequently, the new foreshore left after sudden 
diluviation in the land of the riparian owner is not the 
property of the Crown. Again, it is the established law 
in this country that the property of the original owner 
continues in the diluviated site, (see pp. 540-542 
hence the ownership of the new foreshore between such 
site and the new bank can not vest in the Government, 
on the presumption that the ownership of the estate 
granted at the Permanent Settlement extended to the 
high water mark and not to the low water mark. 

Besides the above difficulties, the repeated measure- 
ments of the lands on the banks of rivers in this country 
on the occasions of the Thak and Revenue Survey 
and other surveys hardly leave any room for the appltca- 
Mon of^ the presumption of the English law for the 
puf^Kxse of determining the limits of any permanently 
settled estate bounded by a riyer. 

(i) Sec pp. 57 & 137 
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Again, in this country, a tidal river may be non« 
navigable (see pp. 23 & 26 ante), the bed of which 
according to the law of the country is generally owned 
by private individuals: in such cases, the question of 
the ownership of the foreshore can not arise, because 
the ownership of the banks and bed are vested in 
private proprietors. 

From the discussions set forth above, it would seem 
to follow that in this country in cases of' tidal navigable 
rivers, no special attention need be paid to the question * 
of the ownership of the foreshore, which is associated 
with many valuable rights in England, and for all 
practical purposes the ownership of estates is taken to 
extend to the low-water mark, as the acts of owner- 
ship over the space between high and low-water mark 
exercised by the riparian owners will, invariably in all 
cases, establish their possession of it since the Perma- 
nent Settlement. 

In the case of Gangadhar Sirkarv, Kashinath Biswas 
(i), which was a suit for specific performance of a 
contract, one of the grounds the defendant urged as 
entitling him to rescind the contract, was that the land 
agreed to be sold included land lying below high-water 
mark. Phear, J., in delivering his judgment, said 
**A11 he says is in effect this, namely, that the land by its 
situation is such as must belong to the Crown, and there^ 
fore the plaintiffs, can not pass it to him. Probably If there 
were a question between the present vendors as riparian 
proprietors and the*^ Crown or any one representing the 
Crown as to the precise line where river ward boundary 
of the vendor’s property ran, it would be a presumption 
in favour of the Crown that that boundary lay along the 
line of medium high-water, as defined by Aldersonj 

case which I referred to dfuring the argiiuieiil 
V. Chambers, 4 Deg* M. & G- 206)^ But there 
(I ) 9 Beng. L. R. 128 : Sup. Vol. II W.R >Sr9. ■ . ■ ) : ^ 
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is nothing, so far as I am aware, in the shape of an 
impossibility that a riparian proprietor in India should 
drive from the Crown itself such property as the Crown 
thay hsLve in the /orasAore of a tidal river or sea. In 
England, undoubtedly, the Crown has always had the 
power of making a grant of the foreshore to private 
individuals, subject only to the condition, since Magna 
Charta, that the rights of the public must remain 
undisturbed ; and I believe I am correct that in England 
•a very large portion of the foreshore is owned by private 
proprietors. As between the vendors and purchasers 
in this case, I have no reason for supposing that the 
vendors have not quite as good a title to the land below 
as to that above high-water mark. What the nature of 
that title is I do not know, for the defendants have not 
questioned it before me ; on the other hand, I have that 
which the defendant has made evidence in the case, 
though it might not have been so otherwise tending 
greatly to show that the plaintiffs are the owners of the 
foreshore^ for the defendant in his requisition and again 
in his witness-box, has appealed to the Collector's Chitta, 
and in the Collector's Ciiitta, the lot of which the vendors 
are undoubtedly proprietors, so far at least as high-water , 
mark, is" represented as extending to low-water mark/' 

This view was affirmed on appeal. In this case The; 
Collector's Chitta showed that the grant extended to 
"low-water mark. 

In the case of dem Seebkristo v. The East hidia z>. dem 

Company (f), it has been held that the East India 
Cpinpany as representing the Crown have a freehold in* jtndia 
the land between high and low- water mark. 

In regard to the above cases, it may be observed 
that th«y cases where the Common 

Ehglaud and in Mofussil cases ^tbe- 

ebrhmpn taw has no appltca^ 
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As to the question whether the prima facie theory is 
a Common Law right, it can be said that it is evidently 
a disputed proposition of law, as Stuart Moore in his 
History and Law of the Foreshore points out (l). But it 
is not of much importance to discuss his view when it 
appears that in England it is generally presumed that 
the owership of the foreshore is vested in the Crown. 

In support of the view urged in this book, reference 
is to be made to the decisions cited under, the next 
head. 
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Dinda^fal 


v. 

Bmpetor^ 


Bights and liabilities in relation to the owner- 
ship of the banks of navigable rivers -In dis- 
cussing of the right of the riparian owner on the banks of 
a navigable, (S. C.) Mitter and Caspersz, JJ., would seem 
to have upheld the view that in Mofussil the common 
law rule that the ownership of the fores hm*e is vested 
in the Crown has no application, although they did not 
say so, in so many words. The view of the learned 
Judges would appear from the^ following portion of their 
judgment delivered iri the case of Dindayal Maztimdar 
V. Emperor {2). Prima facicy the owner of the soil is 
entitled to the fullest use of it and to prevent its use in 
any way by strangers. By contract or custom his 
pHma facie right may be detracted from, but the reason 
of such detraction must be proved. The rights, however 
originating and claimed against the proprietor must be 
established. If the proprietary right be denied, as in 
this case it has been with respect to the foreshore, the 
right must be established, but the right to the foreshore 
is a riparian right, and ordinarily goes with the land 
above and, except as to certain well recognised rights 
appurtenant to the navigation, etc., the proprietary right 
is seldom capable of denial. As held by Morris and 
Tottenham, JJ. in Dhunput Sing v , Dinabandku Guha 
[(1881) 9 Cal. L. R. 279], the master of the petitioner had 

< 2 ) I. L. r. 34 Cal. 935 


(I) See pp, 7 » 3-7 *4 
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prima facie the right to prevent khtmtagari or to levy 
cesses for kkuntagariy In the above case of Dindayal the 
zemindar of Jhikra on the river Karatia in the District 
of Pabna, who claimed to be the owner of the bank and 
foreshore, demanded certain cess from tlie traders under 
the heads of khuntagari^ samatl and dalali, and it was 
held by the Calcutta High Court that there was nothing 
illegal in such demand. In the case of Dhimput Singh v. 
Denobtindhu Guha (i), there was a claim for recovery of 
charges called khnntagari. Tlie Courts below dismissed 
the suit holding that such a claim was opposed to public 
policy. In second appeal, while reversing that decision, 
Morris & Tottenham, JJ. said : — We can not agree 
with the lower Court in thinking that there is anything 
unlawful, immoral or opposed to public policy in the 
levying of the charge called ‘ kuntagari/ It is a 
charge which riparian proprietors impose on boatmen 
who drive stanchions or pegs into their land on the bank 
of a navigable river for the purpose of attaching their 
boats thereto and so mooring them. These stanchions 
or pegs which are driven above the water-mark" undoub- 
tedly endanger the stability of the bank, and a riparian 
proprietor is clearly entitled to demand payment for 
such use, accompanied as it is with possible detriment 
of his property. A charge of the kind for the use of 
his land is a right incidental to the possession thereof 
by its possessor. It is not a charge of a compulsory 
character, for no boatment need make use of the land in 
this manner save at his own option. Nor can we find 
any authority for the proposition that there is a com- 
mon right in the public who travel by boat in navigable 
rivers to drive stanchions at will, and without reference 
to the ri|3arian pro|vietors, into the banks of such rivers 
above the water-mark for the purpose of mooring their 
■boats.”' ■ 

( 1 ) tiSSi) 9 Cstl. L. R. 279* 

• 5 ^ 


Dhunpnt 

Sin^i^h V. 

JJetwbitndkn. 
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From the above portion of the judgment it ^ems 
that the learned Judges were thinking of the foreskom 
as well, when they said that the stability of the bank 
would be endangered by driving stanchion's or pegs 
above the ivater-mark i. e. above the line where water 
usually stands, namely, the lozv-zvater mark. The expres- 
water-mark ” in the above passage has been used as 
opposed to the bed under water in respect of which the 
riparian owner may not have any claim, A claim for 
charge of this kind by the riparian owners for the use 
of the space between the high and low water mark 
adjoining the bank, which is called foreshore^ would not 
be illegal as it is a right incidental to the ownership of 
the bank. The learned Judges (Morris & Totten- 
ham, JJ.) apparentl}' upheld this view in that case. 

In fact, it is a matter of common experience to notice 
that, in this country, zemindars in Mofussil on the banks 
of tidal navigable rivers do very often realize charges 
of the similar description from boatmen for mooring 
their boats on the foreshore at ebb-tides and on the 
bank at full tides. In some cases such right of levying 
tolls is let out in tjara to persons called Ghatmanjhi or 
ijaradar of the Ghats in the vicinity of principal markets, 
hats, stations for steam vessels, or boats carrying 
passengers and goods. No question of the Joreshore 
being owned by the Government has ever been raised. 
It has been always considered that such right can be 
exercised by the riparian proprietors as owners of such 
banks. It is a right which the riparian owners has been 
accustomed to exercise for a long time and it can thus 
be regarded as a customary right. 

Tolls or charges like the above were hot disallowed 
under the English Law. There are < instances in which 
a riparian or littoral proprietor has been held tp^ 
entitled to levy such charges. But, to support 
to claim such charges it must be established that the 
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soil in respect of which the claim is made was within 
the precints of a port or harbour, or that some service 
or aid to navigation was rendered by" the owner of the 
soil (i). In fact, in such cases the issue turns upon an 
investigation into the question whether there is a good 
consideration for a reasonable toll. In Lord Falmouth 
V. George (2), it was held that keeping up a capstan and 
rope in a cove to assist boats in landing, and without 
which they could not safely land in bad weather, was a 
.good consideration for a reasonable toll on all boats fre- 
quenting the cove whether they used the capstan or not. 

See also Foreman v. F^ee Fishers of Whit stable (3'. 

The riparian owners on the banks of navigable access to die 
rivers in tin's country have the right of free access to 
their banks from the rivers. Such rights in this country 
may be treated as analogous to the right of wharf- 
owners on the banks of a navigable river under English 
and American laws. In Rose v. Graves (4), where the 
plaintiff, a riparian owner, had a public-house on the 
Thames and complained that the access to and from 
the river was obstructed by the defendant wrongfully 
and maliciously placing and keeping timber in the 
river, so as to drift opposite the plaintiff's house ; the 
Court held that this was an injury to the plaintiffs right 
of property distinct from the public right of navigation* 

The law, in America, on this point seems to be that 
rafts- men on navigable streams have no right to moor 
their rafts in such a manner as to deprive wharf-owners 
of access to their wharves : Harrington v. Edwards y 17 
VVis. 586, In that case, the defendant owning a vessel 
and a wharf upon a navigable stream, and finding a raft' 
of lumber belonging to the plaintiflT fastened in the 

stream §0 as to obstruct the approach of bis vessel to 

■ . 

(t) Law of Waters by Coulsoti and Forties, p. 493 (7th Edition*) 
^V-;iAj;;5:;Biog.:aS6 :' 30 .R. R, 59^^■: 

• ■ W L. K. f y ■L. '., R. 4;H. L. 266 . . 
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his wharfs untied the raft, doing no unnecessary, 
damage ; and not being in charge of any person it 
floated away. It v/as held that he was not liable for 
the loss of the lumber (i). As regards the right of a 
riparian proprietor on the bank of a navigable river 
to moOr his vessel to his bank for loading and un-load- 
ing, reference may be made to the case of Original 
Hartlepool Colliery v. Gibb (2). Every riparian proprietor 
on the banks of a navigable river has a right to erect- 
such works as are necessary for the protection of his, 
lands, against the inr oad of flood water provided that he 
does not thereby cause any injury to others (3). In this 
country, such right of erection to protect [noperty from 
encroachment of a navigable river has been recognised 
by the Calcutta High Court, as would appear from the 
following observations made in the case of Jugal Das 
Dalai V. Queen-Empress (4) : — “VVe may observe that 
there are circumstances well-known to us in connection 
with large navigable Indian rivers which would render it 
desirable, if not absolutely necessary, to permit some 
encroachment from the banks for the protection of the 
property of private parties, such as the erections of 
spurs to prevent diluvion.” In the case of Gopal Reddi 
v. Clienna Reddi (5), the claim was for recovery of 
damages and an injunction to compel the defendant to 
remove the bund erected by him on the bank of a 
stream to prevent his land from being submerged. In 
that the defendants who were owners of the land on 
the banks of a jungle stream, raised embankments 
which prevented their lands from being flooded, but 
caused the stream to over-flow the land of the plaintifl* 
situated lower down the stream. It was found that it 
was not reasonably practicable for the defendants tp 

(1) Ang«U on Waicrcourses, p. 716 (fuel* notes.) (a) 5 Cb. D. 713. 

(3) V. Traffordy 8 Bing 204 ; 34 R. R* 680. Ridge v. Midland 
AW/O., 53 j* R* 55» \ 

14 ) L L. Uv 20 Cal, <165 (669), ( 5 ) L b. R. 18 Mad. 158, 
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defend their lands from inundation by any means other 
than those adopted which would not have caused 
damage to the plaintiff. Under these circumstances, 
it wa.s held by the jMadras High Court Parker & 

Shephard, JJ.) that no actionable wrong had been 
committed by the defendant and that the suit was not 
maintainable. Shephard, J., in delivering his judgment 
in that case, after referring to a number of Knglish deci- 
sions, said :-^“lt is quite another matter to hold that the 
•landowners are not at liberty to improve their land 
by keeping a stream witlyn bounds. Where an act 
of mere prevention is complained of, I think it must be 
shown that the defendant has in fact diverted the 
the stream from its natural course, f lere, as 1 under- 
stand the facts, the stream, when in flood, took no 
definite course but simply spread itself over the defen- 
dant’s lands and so did not come in its full volume to 
the plaintiffs lands. What the defendants have endea- 
voured to do is to confine the flood water to the ordi- 
nary channel, and it is open to the plaintiff to adopt the 
^ame measures of defence. Instead of so doing the 
plaintiff in eftect demands that the defendant’s land shall 
for ever continue to remain subject to periodical inunda- ' 
tion and therefore less fit for cultivation than it might 
otherwise be.” The view thus expressed by Shephard, 

J. was discussed by Sir Subrahmania Ayyar in the case 
of Venkata Chalam v. Zemindar of Sivaganga (i). 

It may be noticed in this connection that there is no NoUabilliy 
common law liability upon the riparian owner to repair cmbaXment. 
the embankment upon his riparian bank as has been 
pointed out by the Calcutta High Court in the case of 
Nuffer Chimder Bhutto v. Jotindra MoJmn Tagore ( 2 ). 

Another kiiid of riparian right has been recognized 
in this country by* the express provisions of the law 
declared ^by Act IV of 1868 (The Alluvion Act of 

(ij) 1. L. Rvi; Slad. 4^ <4ia). (2) t L. R.. 7 Cal. 505. 
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1868, B.C.)* By section 5 of that Act, power has been 
given to any person having an estate or interest in any 
part of the riparian mainland to which an island 
taken possession of by the Government acting under 
Sec. 4, Cl. in of Regulation XI of 1825, has become at- 
tached, to apply to the Collector to take measures for 
the construction of ways, paths, and roads on such 
island, for securing access to the river or sea from the 
land to which the island has become attached. Every 
way, road, and path which shall be laid out or appointed* 
under the provisions of that Act shall be deemed a 
public high way. 

Liability of the Riparian Owners on the 
Banks of Navigable rivers: — Next, in order to 
determine the liabilities of a riparian owner in relation 
to the banks of a navigable river, it is necessary to con- 
sider the rights which can be lawfully exercised by the 
public upon the banks while navigating such rivers. It 
has been said that according to the law of England, the 
public right of navigation includes such rights as, 
with relation to the circumstances of each river, are 
necessary for the convenient passage of vessels— such 
as the right of stopping for a reasonable time to unload, 
and of grounding and anchoring free of toll, and of fix- 
ing moorings (i). But it has been held that the public 
have no right of landing on the banks, or of drawing 
up or leaving fishing boats above high water mark 
apart from exceptional circumstances such as stress 
of v^ather (2). Fishermen as such, have no right to 
dry their liets on the bank either of a tidal of a non-tidal 
river, or to use it for a purpose accessory to fishing, 
but they may acquire such rights by prescript toll (3). 
The banks of a tidal river abqve high 

(i) See p. 31 ante* 

<2) Itchesfer v. Rashieigh^ 5 T* L. R. 739 ; 38 W, R, 164 } LiW of 
Waters by Goulson and Forbes, p, US. 

<3) Gray z B. & B. 667123 K. R. 530. 
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remain private property of the adjoining land owner, 
and are not publici juris, so as to give the public naviga- 
ting the river a right* in the absence of prescription, to 
land themselves or their goods or to moor their vessels 
thereon (i). The public are not entitled at Common 
Law to tow on the banks, as laid down in the case of 
Ball V. Herbert {2\ In that case, the question was 
brought directly before the King’s Bench, whether at 
^Common Law, the public have the right of towing on 
navigable rivers. Lord Kenyon, C. J. in delivering tlie 
judgment, said : — “Now common law rights are either 
to be found in the opinion of lawyers, delivered as 
axioms, or to be collected from the universal and 
immemorial usages throughout the country. That the 
right now in questicn is not to be collected from the 
unanimous current of authorities is manifest. Very 
little is to be found in the books upon the subject, the 
whole of which down to his time Lord Hale has col- 
lected ; and after commenting upon it, he seems to 
have formed an opinion against the right : for he says Engiishjnw. 
that, where private interests are involved in the question 
they shall not be infringed Avithout a satisfaction being 
made to the parties injured. But on what ground 
can a common law right stand, if satisfaction is to be 
made for the enjoj^ment of it and that satisfaction be not 
ascertained. It must resolve itself into an agreement 
between the parties, and can not be considered as a right 
to use the banks indefinitely. And some of the passages 
in Lord Hale, which seem to favour the common law 
right, are rather applicable to the banks of the sea and 
to ports ; and it is part of the King’s prerogatives to. 

Cfi^ate ports, which was lately exercised at Liverpool.” 

If wou^4 foUow decision that the right 

or^s$4ge over ^he baofes f for the 

pUrp^ df towing^^y^ is ah easment or right of h^y 

(I) See p, 7U ( 3 ) . jT* R. R 695^ 
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only, similar in all respects to the ordinary rights of 
way. The right of Mwing is thus regarded in England 
as a right which depends upon usage and custom. 

According to the Roman Civil Law which prevails 
in greater part of Europe the privilege of towing on 
the banks of navigable rivers is embraced in the public 
right of navigation. The Roman Law on the point 
as declared by Justinian may be stated thus : — “By the 
Law of Nations, the use of the banks of a river is 
public just as is that of the river itself. Thus every one 
has a right to bring his vessel to the bank, to tie 
ropes to the trees that grow there, or to place any 
portion of his cargo on it, just as much as he has the 
right to navigate the river itself. But still, the property 
of the banks is vested in those who are proprietors of 
the lands which adjoin : for which reason, the trees 
which grow upon them belong to those proprietor (1).*’ 
Thus, according to the Roman l.avv the bank is private 
property, but still, the public have a right to use it in 
such a way as would be necessary for the convenient 
exercise of the right of navigation, namely, for the 
purpose of mooring their vessels, and loading and un- 
loading their cargo. 

It would, therefore, be apparent that the doctrine 
of the Common Law of England on this subject is at 
variance with that of the Roman Civil Law. But the 
common law theory of the ownership of the forshorc 
by the Crt:)wn as a trustee on behalf of the public 
serves the purpose for which the Roman Law gave the 
use of the banks to the public. According to the 
law of England a portion of the banks, namely, the 
space between the high and low water mark is /esetved 
for public use under the ownership of the Crown, and 
enactments have been passed restraining the Grown 

(i) In-stitiites of Justiniari, Book II. Tittle I, Sec. IV^ by William 
Graphel. p. 51. < 
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from parting with such ownership to the detriment of 
the public right of navigation. 

In America, the law upon this point seems to be 
different in different states. The Supreme Court of 
Illinois, and that of Tennessee, have decided, agree- 
ably to the Civil Law, that the right of navigators was 
not limited to the bare privilege of floating upon the 
river Mississippi, but included the right to land, and 
fasten to the shore, as the exigencies of the naviga- 
tion ma}' require ; and that such was a burden upon 
the owner of the land, which he must bear as a part of 
the public easement (i). 

In Mississipi, the banks of a river which is a public 
high way, are private property, subject to the exclusive 
appropriation of the owner and are not subject to the 
use of the public, although the river itself may be a 
high way^ The banks of navigable rivers, in Mis- 
.souri, are public high ways, and, though owned by 
private inidividuals, fishermen, and navigators are en- 
titled to a temporary use of them in landing, fastening, 
and repairing their vessels and exposing their sales or 
merchandise ; yet this right has its reasonable qualifica- 
tions and restrictions, and will not allow a navigator to 
land for an unreasonable length of time, and, Under 
pretence of repairing, employ teams &c., and thereby 
unreasonably obstructing the o^vner's enjoyment of 
his property (2), 

Now, turning to the Regulation it will be seen that 
it recognizes the right of tmvage on the banks of navi- 
‘ gable rivers. In this respect the law declared by the 
Regulation is in conflict with the law of England. 
According to the English law, as noticed before^ the 
public navigating a river have no right to demand a 
towing path along the bank^ but such right can be 
.exercised on the foreshore by the public. An Inter* 

(r) ;Aogell on Watercomrses $ 552. (a) I553* 
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ruption of such right on the foreshore is puni3hable like 
the obstruction to the towing path on the banks of a 
navigable river under the Regulation. According to 
the physical condition of the rivers in the United 
Kingdom, merely the reservation of the foreshore for 
the public use may have been co'nsidered sufficient by 
the nation to serve the purpose of affording all possible 
faeilities to navigators and for the free exercise of Other 
rights incidental to the right of public navigation, and 
the private ownership of the bank, for that reason, was . 
not considered necessary to be violated. It is no 
doubt open to the public to acquire the right of towage^ 
upon the private bank by long user or prescription on 
the tidal or non-tidal navigable rivers. Moreover, with 
the invention of the steam engine, the necessity of a 
claim for towing path on the bank has been gradually 
diminishing in England. Comparing the condition of 
things in England with those of this country, where 
the greater portion of the navigation is carried on by 
country-boats, it would seern that the 'necessity of 
tov/ing path on the banks of a navigable river is im- 
perative. It would, therefore, seem probable that the 
framers of the Regulation who were trained in Eng- 
lish law realized, while enacting that provision, that the 
absence of any such clause in the Regulation may give 
ample opportunities to the riparian zemindars to offer 
obstruction to, and levy tolls upon, boatmen who may 
happen to pass along the bank for towing their boats. 
The Regulation lays down that it will be competent 
for any Magistrate or public officers specially ein- 
powered on this behalf to remove any obstruction that 
iray be placed upon such banks by the riparian pro- 
prietor. Obstructions so placed will be removed by the 
public officer acting under the provisions of Chapteit X 
of Act V of 1898 (Code of Criminal Procedoicey rap-^;^ 
parently by the application of the the theory that siich 
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a towing path on the banka of a navigable river is a 
pablic highway. In this view the riparian omcRers 
incur criminal liability by obstructing the publie 
way, whieh will be a nui.sance under section 3S3 of 
the Indian Penal Code ("Act XLV of 1860J 

ft would, next, appear, that if .such towing path on 
the banks be regarded as a public high way, it will 
recede or advance with the recession and advance of recession and 
the banks (i). If the banks of navigable rivers advance ofth^lver^* 
on account of the accession of land by alluvion such 
path will be transferred to the accreted portion, as 
would seem to follow from the following observations 
made by the Calcutta High Court, in the case of Maha- 
rani OdMratti Naraitt Kumari v. The Nawab Nasttn 
of Bengal {2) :-^"T\\\ the land rises beyond ordinary 
high water mark in such a way as to become fit for 
cultivation, it is part of the river-bed, and, as such 
public property. And when it does so rise as to be- 
come private property, the public will still be entitled 
to some access to the river which was enjoyed before 
the new land was formed on the bank.” As a corollary 
to this view, it may be affirmed that the accession to 
the riparian bank will be subject to the same right of 
way over it as was enjoyed on the old bank. Reference 
may, in this connection, be made to sections 5 to 8 
of Act IV of 1868 (the Alluvion Act, B. C.) which have 
been discussed before (see p. 724 

The banks of a navigable river may be said to 
recede when they are encroached upon, or diluviated by 
the river. In such case, the new river-banks thus 
formed may be taken to be Included within the deno- 
tation of the term "bahk” used in section 5. 

(1) ^e p. (3) 4 Suth. W, R, 41, 

0 # VOL. II, 




APPENDIX. 


THE INDIAN ALLUVION BILL, 1818. 

A Bill to tl^^ne and amend the laiv relating te alluznan 
islands and abandoned river-beds. 


Whereas it is expedient to define and amend the law 
Preainble- relating to alluvion^ islands and abandoned 

river-beds ; It is hereby enacted as follows : — 

I.— PRELTMINAR V. 


Short title. 

T-oc.al extent. 
Commencement, 


I . 'I'his Act may be called The Indian 
Alluvion Act, 1879 ; 

It extends to the whole of British IndiAa : 

And it .shall come into force at once. 


2. Tlie Acts, Regulation and Rules mentioned in the schedule 
_ ' - , lie re to annexed shall be repealed to the 

Repeal or cn«ctme.u. sijccified in the third column. Re- 

fereneCs to the Regulation and Rule.s so repealed, in enactments 
passed subsequently thereto, shall be read as if made to this Act—. 

Initerpretatum Clause, 3. In this Act- — 


“ island ” includes land arising in a river or lake, submerged in the 
wet season and visible only in the dry season ; but it excludes land 
arising in tidal rivers, tidal lakes pr the sea, submerged by the flow 
of ordinary tides ; 

“ thread of the stream ” means (a) the middle line of the main 
stream during the dry season, or (b) the middle line between what 
are the shores on each side when the water is at its average height, 
neither swollen by flood, nor shrunk by drought, or (c) the middle 
line of the x>articular channel in which the island relerred to arises ; 

“ owner means, in the case of a bank or shore held on raiyat- 
wari tenure, the Crown : in the case of a bank or shore forming part of 
land situate in the Presidency of Bombay and wholly or partially 
exempt from the payment of land-revenue, or held under a grant or 
lease fixing the Government demand in respect thereof in perpetuity 
the holder of such land ; and in the case of a bank or shore held by 
a village community in the Punjab, such community : 

“ sea ” includes bay, inlet, creek and arm of the sea j 

arid a channel is said to be “ fordable ” when it does hot exceed 
five feet in depth in the dry season and throughout the twenty-four 
hours. • 

■ 53. ■ . .. 
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II.~AL.I,UVI0N 


Right to alluvial 
on bank or s^ore. 


lai d 


4. Whercj from nxtural caases, land fornis gradually on the bank 
of a river or on the shore of the sea, of 
a lake, or of an island, either by accumula- 
tion of material or by recession of the river, 
sea or lake, the owner of the bank or shore shall be entitled to the 
land so formed : 

Provided that, where the land forms on a site of which a private 
person is proved to be the owner, such person is entitled to the land 
so formed. 


III~ISDANDS. 


Right to islands where 
channel is not fordable. 


5, AVhere an island is formed, from natural causes, in a river, 
the sea or a lake, either by accumulation of 
material or by recession of the river, sea or 
lake, if when the island is first formed, the 
channel between the bank or shore and such island is not fordable at 
any point, the Crown is entitled to such island : 

Provided that, where the island is formed on a site of which a 
private person is proved to be the owner, such person is entitled to 
the island. 


6. If, when an island is first formed as aforesaid in a river, the 
j or a lake, the ehannel between the bank 

Rssbt to other .stands. fordable at any 

point, the following rules shall take effect (namely): 

{a ^-^where the island is formed in the sea or a lake, the 
owners of the nearest shore are severally entitled to the 
island in proportion to the frontage which they respectively 
have on the sea or lake opposite the island : 


(If ) — where the island is formed in a river and is wholly on one 
side of what was the thread of the stream immediately 
before the formation, the owners of the bank on that 
side are severally entitled to the island in proportion 
to the frontage wiiich they respectively have on the 
river opposite the island : 

(r)“where the island is formed in a river and is partly on one 
side and partly on the other of what was the thread 
of the stream immediately before the formation, the 
island is supposed to be divided by such thread, and 
the owners of the hanks are severally entitled to the 
division opposite their banks in proportion tb the 
frontage which they respectively have on the river 
opposite the island : ■ 

{<i)*--Provided that, where the island is fprined m 
which a private ^rson is proved to 
such person is entitled to the isli^d. 
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/Expianaiion — “ Frontage ” means the right line conriecting the 
coiners of each holding where they strike the sea, lake or river, and 
the frontage is “ opposite ” the island when a jx^rpendicular erected 
at any point thereof, in the plain of the sea, lake or river, intersects 
the island. 


7. If a river in forming a new arm divides and surrounds land 
, , , f . belonging to the owmer of the batik, 

sion of thereby forms an island, such owner is 

entitled to the island. 


iv.~-abandonp:d river-beds. 

8. If a river, whether navigable or. not, suddenly forms a new' 
bed, abandoning its ancient bed, the ancient 
Kigin lo abandoned jg supposed to be divided oy what w'as 

river- >e s. thread of the stream immediately Ixjfore 

the abandonment, and the owners of the ancient banks are severally 
entitled to the division opposite their banks in proportion to the 
frontage w'hich they respectively have on the ancient bed : 

Provided that when the ancient bed is proved to have been, im- 
mediately before the abandonment, the property of the Crown or of 
a private i^erson, it shall continue to be the property of the Crowrn 
or of such jxjrson, as the case may be. 


V.— MISCELL AN ECUS . 


1*0 wer to declare 
“main-stream,*’ “ dry 
season’' and “thread of 
the stream.” 


9. The Local Government may, from 
time to time, declare, with reference to any 
river, or any part of any river, — 


^(1 j — what shall be deemed to be, for the purposes of this Act, 
the “main- stream” and the “dry season and 

— which of the said definitions of “thread of the stream^^ 
shall be deemed to be in force. 

Every such declaration shall be published in the official Gazette, 
and shall thereupon liave the force of law. 

In the absence of a declaration under clause (b) as to any river or 
j»rt thereof, the first of the said definitions of “thread of the stream** 
§iaU be deemed to be in force with reference to such river or part. 

id. Nothing herein contained shall-*- 

affect any law relating to the assessment of land-T<^venue 
or to the enhariceinent or abatement of rdnt .j, Qr ; . 

Y^;;>-^dnfer ^11 any ow a bank or shore in respect of 
which he is heireby declared to be entitled to alluvial 
land, to an island or to sm abandoned any 

^ island or river-bed 

his :'to: the. bint ’ 
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(r^>--~enlarge any holding granted by Government, the area of 
which has been fixed by any sanad or other document 
executed under the authority of Government ; or 

f <3^— authorize any acts of private persons done in order to 
divert currents or cause accretions ; or 

( (?) — authorize any encroachments by private persons on the 
beds or channels of navigable rivers ; or 

(f) — prevent any officer of Government duly empowered in 

this behalf from removing obstacles which appear to 
liim to interfere with the safe and customary naviga- 
tion of such rivers, or which obstruct the ]mssage of 
boats by tracking on the banks of such rivers or 
otherwise ; or 

(g) — prevent any officer of Government duly empowered in 

this behalf from regulating the direction and flow of 
such rivers and the preservation and distribution of 
their waters. 


And nothing herein contained shall affect any clear, definite and 
immemorial local usage respecting the 
Local usage. alluvial land, islands or abandoned 

river-beds ; but (except in the cases provided for by the Punjab 
Burden of proof. I.and-Re venue Act, 1871, section 16) the 

burden of proving such usage shall lie on 

/ the i)erson alleging it. 


II. All land and islands formed, and all riverbeds abandoned, 


Kight of Crown lo al- 
luvial lands, iic-i nol here- 
in -before provided for. 


as mentioned respectively in sections four, 
five and eight, and not vesting under any 
of the provisions he re -in-before contained, 
shall vest in the Crown. 


The Schedule. 


(d). Acis OF THF Governor General in Council. 


Number and 

Subject, 

Extent of re^ieaL 

year. 

. 


IV of 1872 

Punjab Laws Act 

So much as relates to 



Bengal Regulation XI of 



1825. 

XX of 187s 

Central Provinces 

Ditto. 


Laws Act. 


XVIII of 1876 

Oudh I-^ws Aet. 

Ditto. 
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(b ) — Bengal Regulation. 


Number and 
year. 

Subject. 1 

Extent of repeal. 

y 

1 

XI of 1825. 1 

Alluvion. 

The whole. 

(f) BeniiAL Act. 

Number and 
year. 

Subject. 

lixtent of repeal. 

IV of 1868. 

! Amending Act IX of- 

1847. 

1 

t 

Sections 2 and 4. 

i 

(d) Rules. 

Date. 

! 

1 Subject. 

1 

; * 

! Extent of repeal.- 

22nd May 

1852. 

I ] 

1 Alluvion and Dilu- 

j vion in Sindh. 

1 . V 

1 

! Pan^raphs i, 2, 3, 4, 5 

; and 20. 

i 






THE INDIAN ALLUVION BILL, i88i. 

A Bill to define and amend the law relating to alluvion, 
islands and abandoned river-beds. 

Whereas it is expedient to define and amend the law i^lating to 
alluvion, islands and abandoned river beds ; It is hereby en-acted 
as follows : — 

PREMMINARV. 

I . This Act may be called ‘‘The Indian 
Alluvion Act, 1882” : 

It extends to the whole of British India \ 

And it shall come into force on the first 
day of March, 1882. 

2. The Acts, Kegiilation and Rules mentioned in the first 
Schedule hereto annexed; shall be repealed 
Repeal of enactments. extent sj[X?cified ift the third ctiimin. 

Reference to the Regulation and Rules so repealed, in enactments 
passed suV>sequently thereto, shall be read as if made to this Act. 

Intcrpretation-clause. In this Act — 

“island” means land surrounded by water and cajable of being em- 
ployed for cultivation, pasture or other useful purpose. It includes 
such land arising in a river or lake, submerged in the wet season and 
visible only in the dry season ; but it excludes land arising in tidal 
rivers, tidal lakes or the sea, submerged by the flow of ordinary tides 
throughout the year : 

“frontage” used with reference to a holding means the line or lines 
determined for such holding in the manner prescribed in the second 
schedule hereto annexed : 

and a channel is said to be “fordable” when it does not exceed five 
feet in depth on the dry season next after the formation referred to 
and throughout the twenty-four hours. 

II,— ALLUVIAL 1 .AND AND ABANDONED RIVER-BEDS. 

4, Where from natural causes land is formed by itnperceptil?ie 
degrees, on the bank or shore of a rive^r^ the. 
Right to alluvial land sea or a lake, either by accumulation of 

formed on l^nk or niaterial or by recession df the river, sea or 

shore. owner of the , bank or; 

entitled to the ^id su 


Short title. 

Local extent. 
Commencement. 
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When the formation takes: place the junction of two holdings, 
each owner shall b s entittled to so much of the formation as lies on 
his side of a line drawn through the point of junction and hisi^tiTig 
the angle betw^een the tw'o frontages at that point. 

5. Where an island is formed, from natural causes, in a river* 
the sea, or a lake, either by accumulation of 
Right to islands where material or by recession ol the river, sea, or 
frSdaMe. lake, if the island is separated from each bank 

or shore by a channel not fordable at any 
pointy the Government is entitled to such island. 


6. Where an island is formed from natural causes in a river, the 
sea, or a lake, either by accumulation of 
material or by recession of the river, sea or 
lake,, and is sei>arated from the bank or 
banks by a fordable channel or fordable channels : 

and where from natural causes any land is formed, otherwise than 
by imperceptible degrees on the bank of a 
river, the sea, or a lake, either by accumu- 
lation of material or by recession of the 

river, sea or lake. 


Ifslaiids where one or biotlt 
ch'innels iordahle. 


l.A«d formed l>y percep- 
tible degrees. 


and when a river suddenly abandons its bed, each particle of the 
island or land so formed, or the river-bed so abandoned, shall belong 
to that one of the riparian owners w'ho can show a point on the 
frontage of his holding nearest to such particle : 


Provided that w’hen the channel separating an island so formed 
fn a rivet from one bank is fordable and the channel se})arating such 
island from the other bank is not fordable, the owners of the former 
bank shall alone be entitled as such to the island : 


Provided also that when the line dividing the formation to which 
one owner is entitled under this section from the formation to wUch 
another owmer is entitled under this section is an arc of a curve^ the 
chord of such arc shall be substituted therefor. 


111. MISCEU.ANEOUS. 

7. The Local Government may from time to time, declare* with 
Pi>wdr to d^ciAre w'here reference to any tidal river, where, for the 
tidaUivers end. pur^xiseses of this Act, the river shaU be 

deemed to end and the sea to begin. 

Ever^f declaration made under tliis .section shall be published iii 
the Official Gazette, and shall thereui>on have the force of law. And 
no such declararion shall be cancelled or altered save with the previous 
SJmetiP*' bf the G in Couitfcii. 

Savings. ' ^ 8 . Nothir® ' 

{a) afifect any few relatii^ land->revetiu^ ot 

^lie;ehhari<;ei^^ ; 

bank pir shbre in 
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he is hereby declared to be entitled to alluvial land, to an 
island, or to an abandoned river-bed, any title to such 
land, island or river-bed, tetter than that which he has in 
the bank or shore, or 

{c) enlarge any holding granted by Government, the area of 
which has been fixed by any sanad or other document 
executed under the authority of Government ; or 

(//) authorise any acts of private persons done in order to direct 
currents or cause accretions ; or 

(e) authorise any encroachments by private persons on the 
banks, beds, or channels of navigable rivers ; or 

{/) prevent any officer duly empowered by the Local Govern- 
ment in this behalf from removing obstacles which appear 
to him to interfere with the safe and customary navigation 
of such rivers, or which obstruct the passage of boats by 
tracking on the banks of such rivers or otherwise ; or 

prevent any officer duly empowered by the Local Govern- 
ment in this behalf from regulating the direction and flow 
of such rivers and the preservation and distributions of 
their waters ; or 

{/i) effect the right of the Government or a private owner — to 
land formed on a site which is jx^^ved to belong to the 
Government or such owner ; or 

to the ancient bed of a river which is proved to have belonged 
to the Government or such owner, immediately before its 
abandonment. 

9. Nothing herein contained shall affect any definite and well 
established local usage respecting the right to alluvial Land, islands or 

Local usage saved. abandoned river-beds ; but (except in the cases 
provided for by the Punjab Land-Revenue 2\ct, 1871 section t6 ) the 
burden of proving such usav;:.- shall lie on the peison alleging it. 

10. Ail land and islands formed and all river-beds abandoned 
Right 0/ Crown to allu- mentioned respectively in .sections four 

vial lands &c. noi herein, and five, and not vesting under any of the 
before provided for. provisions hereinbefore contaiiied, shall 

vest in the Government. 

[e. g. islands not formed from natural cause]. 

THE FIRST SCHEDUl^E. 

Repeal of Enactments and Rules. 

THE SECOND SCHEDULE. 

Rules for determhiittg tJu frontage, fiolding. 



INDEX. 

Volumes I and II 


Abandoned bed ... ... ... ... 150-152 

site ... ... ... ... 500 

Abandonment, 

of property in the site, by reason of remission of revenue, 509 
effect of temporary remission, ... ... .-51* -5 13 

by lapse of time ... .. ... .••513-514 

by non-payment of rent .. ... .•.520-528 

Abatemeistt, see Nuisance 
of nuisances, 

of rent on account of diluvion, ... ... ... 550 

former law ... ... 

present law, ... ... 553-555 

of revenue, ... ... ... ••’547 .550 

Access, right of, to riparian banks, 

see Riparian Proprietors. 

Acces.sion, 

interpretation and derivation of, ... 148-149 

classification of,— by Lord Hale ... .,.212’ 

under Roman law ... ... 213 

„ Regulation XI of 1825, if defec- 
tive ... ... 2i3r'2 17 

^‘gradual accession” in sec. 4, cl. I, meaning of, ... 219. 

cases where taken to mean land gradually annexed, ... ,220-223 
cases where taken to mean alluvion in strict legal sense, 

incremenium laiens of Bjoman low, ... ... 22J-227 

evidence 'to prove “gradual accession,” by oral testimony. 231-233 

by marks, maps, 

. charts, etc. 233-235 

what tehds^ Oot ‘^radual a^ 

• dned-up^b^ •••236^357 

river Oh a sandy tract, i , • * • ^37 

Voh JJy 
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Accession — {Contd), Pages. 

lands gained from a beel ... ... ... 237-238 

contiguous, law of, see Contiguous Accession. 

Accretion, 

imperceptible^ meaning of, ••• ... 95, 97-100 

imperceptible accretion, a question of inference, ... 235 

perceptible accretion^ ownershij) of, ... ... 235-236 

persons entitled to — 

three classes under Reg. XI of 1825, probable explanation 

thereof, ... ... ... ...239-240 

zemindar under Government, ... ... ... 240 

Government as private zemindar, ... ... 240-242 

other superior landholders under Government, ... 242-243 

independent talukdars and Khas Mahal talukdars, ... 244-245 
ijaradars and other lessees under Government ... 245 

putnidars and tenure-holders, mokuraridars, ... 246-247 

lakhirajdars and niafidars, ... ... ... 247-249 

mourasi jotedars, and jotedars, ... ... ... 249-250 

occupancy and non -occupancy ryots, ... ... 251-252 

tenants-at-will, ... ... 253-254 

tenants from year to year, ... ... ... 254-257 

mortgagees, .. ... ... ..257-258 

receiver appointed under the provisions of Criminal P. C. 258 
purchasers from Government, ... ... .258-559 

„ at revenue sales, ... ... 259-260 

„ at sales in execution of decrees ... 260-262 

persons not entitled to — 

riparian owners on private navigable and non- navigable 
rivers, where the bed belongs to different proprietors, ... 
grantees of limited land, agri limiiati^ Roman law, 

under English law, 

„ American law, 

„ Anglo-Indian law, 
to freehold and copyhold in England, 
whether grantees of land with reservation of gopath on the 
bank are entitled to, ... * .•.275-276 

right to, gained before the grant, discussed, 273-275 

YoL /, pp. VoL 11 ^ pp, 327^729- 


265-268 

93 

269-271 

271- 272 

272- 273 
271 
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Accretion — (Contd). Pagis, 

to several estates, each entitled to, in proportion to his 
interest, ••• ••• 

apportionment of, — rules thereof in America, ... 2S0-282 

apportionment of — rules in England, ... ... 282-283 

„ adopted in this country, ... 283-284 

title and incidents of, s. 4, cl. I, proviso I, ... ... 284-288 

whether attachable like the parent estate, ... ... 288 

assessment of revenue thereon — 

provisions by Regulation II of 1819, ... 288 

„ „ „ VII of 18^2 ... ... 289 

„ „ „ III of 1828 ... ... 289 

,, ,, ,, IX of 1825 ••* ••• 289 

„ „ Act IX of 1847, ... 289-292 

,, ,, ,, XXXI of 1858, ... ... 393 

procedure adopted when zemindars prove recusant, ... 293-294 
zemindar’s right not affected by recusancy, ... 294-298 

effect of temporary leases thereof, by Government, ... 298-300 
rules in Assam under Regulation I of 1886, 302 

„ in the N. W. Provinces and Oudh, by Act III of 
1901, U. P, — the North-Western Provinces and 
Oudh Land Revenue Act, 1901 ... ... 303 

„ in the Punjab by the Punjab Land-Revenue Act, 

1887, ••• ••• ••• ••• 3^3 

assess?nent of rent thereof — 

provisions under Act X of 1859 (Recovery of Rent Act), 304 
suits for assessment treated as enhancement of rent, ... 304-306 
notice of enhancement, ... .. ... 306-307 

distinction between enhancement and assessment of rent 

under Act VIII of 1869 (Law of Landlord and Tenant), 310-311 
liability of tenures existing from the permanent settlement, 
under Act VIII of 1869 and Act VIII of 1885 (Bengal 
Tenancy Act), . ■ a ••• ... 

claim for back reiK, whether maintainable, ... ... 313-315 

. in Assam, provisions by Act VIII of 1869, *••315-316 

in die Punjab,*provisions by the Punjab Tenancy Act, , 
N.O.-- 2 CVI of 1S87, ' ••.• :*•• ..* 

T(?/. /, yal. 
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AQCtoTioN— jPag 0 S. 
in the N.AV. Provinces by the Tenancy Act of 1901, 

being Agra Tenancy Act, No. II of 1901 U. P. ... 320-321 
ass^ment of rent liability of rent-free tenures to, 321-^325 
Accu KTED lands, 

suits for declaration of the right to settlement thereof 

from Government, ... ... •*.535-589 

cases where Government in such suits is not a necessary 

party, ... ... ... 5«9-'S9S 

a view contrary thereto, ... ... 59**59;^ 

Act, distinguished from Regulation, see Introduction, p. II. 2-3 
see Accretion, assessment of revenue and rent. 

Agreement and Custom, see Custom. 

Apni i.iMiTATi, see Accretion. 

At.LXJViAt lands, 

whether islands are, under Reg, XI of 1825 ... 217 

Alluvion, 

. physical aspect of, ... ... 91 

successive stages of formation illustrated by geological 

survey of Orissa ... ... ... 92 

due to two kinds of agencies ... ... ... 92 

definition of, ownership of, and derivation of, under 

Roman Law ... ... ... 93 

,, „ under American law ... ... 94 

,, „ by Lord Hale ... .J. ... 94 

» % Blackstone ... ... ... 95 

„ „ under Reg, XI of 1825, as incremen^um /afens, 

. whet^r supported by the meaning of the word through- 
out the Regulation, see Introduction, pp, HI & IV, 96-100, 

217,372 

vertical and longitudinal, ownership of, ... ... ioi-ro2 

to be valuable apd usable land, ... .>.103-105 

natural and artificiaV English law, ... *>105-107 

American law ... ...107-108 

Anglo-Indian law, ■idS:*xi2 : 

Aistixigixishedjrom J\radi iAara^ 112-^1:13' 

rivers where the law. of^ applies, ^ 

Jti if A VoU Ily 
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/AlCuvion — ( Contd ), Fagc ^. 

; in beels^ jheeh and lakes in private estates, ownership of . i T3-114 
on the boundary of two estates, ownership of ... 1 15-1 17 

T in tidal and navigable lakes, ownership of ...120-124 

. rationale of the rule of, under English law 227-231 

I ■ provision of — under Hindu law — see Hindu Law. 

under Mahommedan law% 
a.s. furnished by the report of the law-officers of 
Sudder Dewani of Calcutta ... ... ... 163-164 

deducible from the decisions of Sudder Dewani of Calcutta, 174-176 

A1.VKUS Relictus, Roman law ... ... ... 144 

Apportionment of accretions to several estates, see Accretion. 
Artificial means, 

private streams made navigable by, ... ... 3S 

accretions gained by, (see Accretion) ... ... 105-112 

dereliction effected by (see Dereliction) ... ... 1 60-162 

Assessment, 

of rent on accretion^ see Accretion. 

on contiguous accession, see Contiguous Accession, 
on sand-bank or chur in small and shallow rivers... 485-486 
of revenue on accretion, see Accretion. 

on contiguous accession, see Contiguous Accession, 
on sand-bank or chur in small and shallow 


rivers, 

... 

... 485-4.^6 

Avulsion, law of, 

as declared by Roman law ... * 


... 326-328 

„ „ by PVench law: 


329 

„ „ by English law ... 


••• 329-33° 

„ by American law 


33 1 

„ „ by Hindu law 


— 331 

„ „ by Reg. XI of 1825 

... 

326 


cases where opposing claims of Accretion and Avulsion 

were dealt vrith, — ••■332-333 

cases of submergence of land followed by reappearance 
^ of it ou side, whether meant by, -^ 333-340 

without ah^ investigation as to encroachment or 
: the river being sudden or gradual, where 



744 


INDEX. 
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identity of the land was established, ... «•« 340-344 

cases where gradual nature of encroachment by the river 

was investigated, ... ... 344-34$ 

the substantive part of the law of, identity and recognition, 345 
“gradual encroachment” in cl. II whether significant, 345*34^ 
and Diluvion — whether the principle applies when the 

entire estate is diluviated, ... ... 346-348 

evidence io prove identity and recognition — 
by former tenants, by comparison of plots with chittas and 

others papers ... ... ... 349 

by marks of houses , trees, vestiges of old boundaries, ... 350 

by the foundation of houses, wells, and by ancient docu- 


ments ... ••• ... ... 33^ 

onus to prove identity and recognition, . •» 3S3-3S4 

whether the rule of, applies to rivers of all kinds, ... 354-35$ 

“clearly recognized” in cl. II, meaning of. ... 356 

persons entitled to the rule of, — original owner, ... 356-357 

and deep-stream rule, custom of, ... ... 358-360 

Banks of a river, sec Bed of a River. 


general definition of, under Hindu law... 49 
under Roman and 


American law, ... 50-51 

under Anglo-Indian 
law, ... 51 

distinguished from the Bed of a River, 42-43 

non-tidal and non-nevigabh^ ownership of, 

ad mediu tnJiJum aquoe^ correlation of bank and water, ... 51 

illustrated by grants of land bounded by a watercourse, 

under American law, ... ... 52 

„ English law, ... ... 52-53 

„ Anglo-Indian laV, ... ... 53 

„ International law, ... ... 54 

tidal and navigable, ownership of, 

under Raman law ••• ... ^ 710 

„ English, American, Anglo-Indian laws, * ... 711 

distinguished from foreshore, ... ... 712-713 


Vol 1, pp, i-3^S- 


VoL //, PP. 32T-729. 
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Bank~(CV?«/</). ' jPages- 

distinguished from seashore and scacoast ... ... 55-58 

riparian rights thereon, see Riparian Proprietors, 
right of public navigation thereon, sec Navigation, 
grant of land thereon, see Grants of I>and. 

Bay, see Seacoast, 

Bed of a River, 

definitions of, ... ... ... ... 41 

under Roman law, ... ... ... 42 

distinguished from banks under American law, ... 42 -4^ 

under English law, ... ... ... 43'44 

^ Anglo-Indian law, ... ... ... 44-49 

„ Hindu law, ••• 49 

tida/ and navigable^ 

ownership thereof, by the public under English law ... 366-369 

under Anglo-Indian law, 372-378 
private ownership thereof, under Roman law, ... 146 

„ „ „ as indicated by grants, ... 435*43^ 

as proved by the evidence of 
possession by Thak and 

Revenue survey maps, .. 381-386 

as indicated by the words of 
of Reg, XI of 1825, ... 378-380 

Reg. XI of 1825, not applicable to the beds of navigable 

rivers owned by inviduals ... ... 266-268, 43P435 

encroachment by individuals thereon, see Encroachment, 
derelict or abandoned, ownership thereof, see Dereliction, 
right of fishery therein, grant of, by Government, not 

necessarily connected with its ownership ...124-126 

non-iidal and non^navigable — 

ownership thereof, under English law, 25-26, 368 

see Islands in Non-tidal Rivers, 
under Anglo-Indian law ... 428-432 

see Islands in Non-navigable Rivers, 
coQfelative of banks, when, (see Bank of a River), 
right of fishery as an incident of the ownership of the bed, 
see Fishery. 
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Bkei.s, seti ^^akes, 

ownorshl|v thereof, and ac:re: ions therein, within private 

estates ... ... 1 13- 1 14 

accretions therein, on the bound- 
ary of estates ... T 1 4- 1 17 

rules of division thereof, among different proprietors ... 117-118 
ownership thereof, in the driod-iip bed ... ... 118-120 

right of fishery therein, not Importing the ownership of 

the soil, ... ... ••• 114*115 

BoATAiJi.r streams, meaning of, In America, ... 3S 

Cmaxc.j^’, 

frequent changes in See, I, meaning of, ... ... t8 

of the course of a river, wlien sudden, (see Dereliction, 

sudden), 

when gradual, (see Derelection, 
gradual), 

jalkar right to follow, (see Fishery) 
of tlie course of a river, vrhen sudden, intersecting an 
estate, see Avulsion. 

Channel of a rivkr, 

definition of, ... ... 19-20 

natural and artificial, ... .. 20 

fordable, see Fordable Channel, 
encroachment therein Viy individuals, (see Encroachment . 
on Navigable River-Beds) 

CiiLR, see Islands. 

Claims, see Title 

under different clauses of the Regulation constitute distinct 
title, 

‘rCr.AiMS AND Disputes” in Sec. 3, . 

whether the word ‘‘dispute” is redundant,... 209-2 n 
Ci-assifications of Accessions, see Accession. 

Coast, sec Seacoast. 

Contiguous Accession, 

probable origin of the law of, ... .. 415^416 

Whether to be gained by “imperceptible degrees^ . '. 'v,.. 

VaL: J,pp- 1-335: 
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Julies. 

... 417-419 

.. 419-420 
.. 421 
». 420 

•• 422*423 


179-181 


Contiguous Accretion — (Contd). 

‘•most contiguous’^ in cl III, part TI, explained, 
to one of the neighbouring estates 
to more than one estate, 
persons entitled to, 

rules of assessment of revenue and rent thereon 

Creek, see Seacoast. 

Custom, 

of deep stream rule, probable historical account of, 
cases where the question of deep-sti-eam rule, discussed,... 182-184 
of dhardhura ... ... ... ... 1 84 

cases dealing with the custom of dhardhura ... 184-186 

of had sekandart\ kistihunna^ and War far ^ in the Punjab, 186 
decided cases relating thereto, ... v.. ... 187-188 

an instance thereof, in Sec. 2, Reg. XI, 1825, not 

exhaustive, .. ... ... ... 188. 

another instance thereof, land lying between two branches 

of a ri\er one becoming deep and 
another fordable alternately ... 188-189 
“clear and definite in Sec. 2, meaning of, ... 160 

to be a local custom, to be a valid one, ... ... 190-191 

opinion of revenue officers as to thereof, wh2ther binding, 19 1 
entered in the record of rights, presumption thereof, ••• 192 
adoption of a boundary, not proving the existence thereof, 193 
vague assertions, not „ „ „ „ 

ekrarnamahs between parties,not „ „ „ „ 

admission of a similar rule, not „ „ „ „ 

immemorial, explained under English and Anglo-Indian 
laws, ... a... ... ... 

distinguished from Usage, ... ... ... 

if can be proved by Agreement ... ... 

Damage, see Obstruction to Navigation. 

Declaratory LAW, rules declared by Reg. XI of 1825, 

Austin’s view thereof, ... .. ... 

not law in the strict sense of the tenn, ... 

Derelict BED, seej>ereli<:^^ 


194 

194 

195 

203-204 

204 

205-207 

4-6 

6-7 

78 
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Pages, 

Deep-Stream Rule, see Cii item. 

DERELlCtlON, 

relation thereof to alluvion ... ^38-139 

ownership of derelict land as stated l)y Lord Hale, ... 139-140 
distinguished from alluvion under English law, ... 140-141 

is same as reliction^ as used by Lord Hale and American 
writers ... ... 140 

derelict land associated with sudden and perceptible 

retreat of the sea, ... ... ... 140-142 

ownership of derelict land, gained by gradual and imper- 

ceptible recess of the sea under English and American 


laws, 

ownership of derelict bed, alveus relictu^^ under Roman 
law, 

cases where the bed belongs to r)e;s( ns ('the; than the 
riparian owner, 

whether the dc ctrine of agri It ini tail to, 

accessicn of land gained by, under Reg. XI of 1S25, 
accession by dereliction distinguished from alluvion, 
definition of, under the Regulation, 
derelict or abandoned bed and drie d up bed, 
by sudden retreat of the water, net changing the owner- 
ship, ... 

by gradual recess of the water, legal consecjuences of, . . 
supported by the words of Reg. XT of 1825, 
by artificial means, subject to the same provi.so as accre 
tion, 

by convulsion of nature 
Dtara, meaning of, 
survey, maps of, 

DiLuviON, see Intrcductiori, pp. VI-VII 

definition of, and peculiarity of the expression, 
suggested distinction from the wo*d Encroachment, 
ownership of land during submergence after diluviation 
when effected suddenly, no change of ownership, 

VoL /. pp- 


1.44-146 

T.16-147 
T47 148 
148 
149-150 

150 

LSo-iST 

^52-^54 

155^^58 

T5S-TS9 

160-162 

162 

196 

684-685 


- 132-133 

•* 539-540 
•• 5\p 542 
543 544 
Vol 21 ^ pp, 7~72P. 
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Diluvion — (Canid), ^ Pages, 

when effected gradually, whether the ownership changes, 
under English and Anglc-Indian laws, .. S 44 "S' 4 ^ 

reduction of revenue^ proportionate, at decennial re- 
surveys by Government in sovereign capacity, ... 547*5 19 

reduction of revenue, by Government at any tune, as a 

private owner, ... ... •■•549 SSO' 

reduction of rent — 

of tenants with occupancy right under Act X of 1859 ... 550 

„ Act VIII of 1869, 550 55 1 
of tenants without occupancy right „ „ ,, ••• 55 ^' 55 ^ 

of talukdar, howladars^ putnidars etc „ „ ... 55^ 

Act VIII of 1885, 552-554 
„ Act III of 1901 U. P. 554 
„ Act XVI of 1887, ^ 555 

(see Accretion) 

Disjunction, 

of land by encroachment of a river, 

and application of the custom of deep*st;eam rule, ... 197- 198 
cases where the deep-stream rule was intended to be 

applied, whether when capable of identiftcation, or not 198*202 
probable intention of the I iCgislaturc, ... ... 202 

Dried-up KED, ownership of ... ... 118-120,159-160 

derelict or abandoned bed, see Dereliction. 

Easement, 

whether includes fishery in .. 460-463 

effect of the Indian Easement Act, No. V of 1882, 464-466 

Bengal cases before the limitation Act of 1S77, 
when fishery was treated as immovable property. .. 466-467 

Enactment of rules, by Reg. XI of 1825 ... 16-18 

Encroachment by a river, 

signification of, ... ... ... 131 

effect of, carrying away land is Diluvion, ... . 132-133 

when sudden, submergence of lands follow'S, which is 
Inundation oi the Roman law, legal consequences 
• thereof, * ... ... ... 133 134 

Voh J^p J-^ 2 S Vol, If pp. 327-7^ > 
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Encroachment— 


ragies. 

meaning of the exp.ession 

in Sec. i, 

•• *34*135 

» 99 

„ Sec. 2. 

•••135-136 

99 9 y *» 

„ Sec. 4, cl. II, 

•• 136-137 

99 99 99 

„ Sec. 5, 

135 

when affecting ownership, process thereof is gradual 

— 137*138 


“without any gradual encroachment” in Sec. 4, cl. II, 

signiticance of, ... 340 346 

on the banks of a private stream, legal consequences of, 486-487 

Encroachmemt by individuals, 

on the beds of navigable tidal rivers, or on the channel 
thereof, meaning thereof, discussed with reference to 
purprestures under English law, ... ... 687 

when ownership of such beds is in the Crown, legal 

consequences of, ... ... ... 687-688 

when the property of the bed is in the subjects, legal 

consequences of, ... ... - 689-690 

on the beds of navigable rivers in this country, a nuisance 
under sec. 268 of the Indian Penal Code, whether owned 

by the public or not . ... 691-694 

points of distinction between the laws of England and 

India ...^ ... 695696 

when ri{>arian rights or public benefit, a good defence 

(see Obstruction to Navigation) 

Estate or Tenure in cl. 1 , proviso i, meaning of ... 288 

Estuaries, see Seacoast, 


Estoppel, rule of, 

whether applicable, when Government take possession of 
reformed land and settle with the original proprietor, 
the suit having been brought at the expiry of the lease, 573 577 
if applicable, when the suit is brought during the conti- 
nuance of the lease, ... ... ... 577-581 

If applicable, when suit is brought by Government after 
dealing with the land under the provision of Act IX ^ 


of 1847 




V0U I, 


fW, //, pp. 3i7~f t9. 
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Pa^es. 

Evidence, law of, 

see Thakbust Survey; Revenue Survey; Rennell’s Survey; 

of gradual accession, see Accession, 

of identity and recognition, see Avulsion, 

of intention of retention of property in the diluviated site, 

(see Reformation.) 

of navigability .. see Navigable Rivers 
ExTENt, 

of the legislative power of the Governor-General in 

Council, ... ... 64*65, 71 

of the sea under Reg. XI of 1825, .. ... 74-75 

of the territorial jurisdiction over the sea, (see Sea) 
of local operation of Regulation XI of 1825, 176-178 

of local limits of the jurisdiction of Civil Courts in India, 

(see Local Extent) 

of littoral increments subject to the Regulation, ... 263 

of interests in alluvial increments to riparian estates, ... 284-288 

Fishery, in Private Waters, 

law of, is a cognate subject, ... ... 445.446 

under English law — 

right of, is an incident of property in the bed, ... 446-447 

owner’s right of, is territorial fishery, ... ... 448 

exclusive right of another, is several fishery, ... 449 

whether the grant of several fishery passes the soil, ... 449 
such grant raises the presemption of ownership of soil, ... 449-451 
if not rebutted, proves the ownership of the soil, ... 451-452 

right of, with the owner of the soil, a free fishery, 451-452 

right of, to follow the change of the course of non tidal 

rivers, ... ... ... ... 453.454 

whether acquirable by prescription or custom by the 

••• 454-4S6 

under American ... ... ^ 456-457 

under An00 fn^ . 

jfdkar in m the dWnership of the . 
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INDEX, 


Fishery — (Contd). Pages. 

river, tidality or non-tidality does not affect the question 
in this country, ... ... 4S7-4S9 

(see River\ 

several fishery not importing the ownership of the 

soil, ... ... 459, 471-473 

(see Reels) 

right 01 the owner of the soil to fish — a territorial fishery 459-473 
his right to grant to an )thcr, a several fishery, .. 459-460 

right of, whether acquirable by prescription, ... 460-463 

(see Easement) 

whether acquirable by adverse possession ... 464-467 
when an immovable property under the Limita- 
tion Act, ... ... 467-469 

. whether unlimited persons can prescribe the 

right of, ... ... 469-471 

right of, if land within the meaning of the liand Acquisi- 
tion Act, No. I of 1894 ... ... ... 46;: 

territorial fishery on the boundary of tw*o estates, how far 
affected by the change of the course of the river, ... 473-476 

in Beels, Jheels, and Lakes, .. ... 114, 1 19-120 

“ jalkar right of fishery” in sec. 4, cl. IV, if significant, ... 476-480 
Fishery, in Navigable Rivers, 

right of, ownership by Government discussed generally... 373 376 
Government’s right of making an exclusive grant there- 
of, ... ... 23*26,435-43^ 

whether such right is indissolubly connected with the 

ownership of the soil, discussed ... ... 124-125 

whether acquirable by prescription or custom, 381-382 

right of, extends to all channels connected with the 
river, ... ... ... 3^ 

but not to channels with which connection is 

established in times of flood, ... ... 30-31 

right of, to follow the change of the course of Jhe river ... 29, 129 
Fishery in the Sea, ... ... ... 71 

right of, vested in the Crown ... 122, 367-368, 377-378 

VoL II, 321^729. 
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Fishery in Navijable Lakes, 

right of, discussed t!;cnc;alW ••• ••• 121- 122 

(sec l.akes). 

Fisherman, 

not entitled t ) leave boats or t ) dry n .ts on the bank or ’ 

to use it for a purpose accesso/y to fishin;^ ... 724 

such right is acquirable by prescription, ... ••• 725 

PVrdarle Channel, 

definition of, by the Bill of 1881, see Appendix, 408 

cases dealing with the physical aspect of, .. 408-411 

rules deduced as to what constitutes, and what not, ... 411 

“at any reason of the year ’ in cl. Ill, explained ... 412-413 

at any points “between such island and the shorc^’ in 

cl. Ill, explained ... ... ... 414-415 

whether the rule o’i', applicable to channels which 

happened to be imfordible at the time of formation, ... 389-390 
decisions holding that the condition of not being fordable 
until disioosed of by Government is meant, ... 390 

decisions holding the view that tlie status at the resiirvey 
is meant, ... ... ... ... 391 

decisions holding that the condition at the time of forma- 
tion is referred to, . ... 391-393 

last view accepted by the Full Be.ich, ... ... 391-3 >5 

Full Bench decision and Act IV of tS 6S, B. (The 

Bengal Alluvion Act) ... ... ... 395-396 

Foreshore, see Seashore, 

definition and extent of, * ... ... 89-90 

ownership of, vested in the Crown under English law, . . 55-57 

presumption in favour of the Crown, a common i.aA* 

theory, ...* ... ... ... 711-712 

whether applicable to mofassil in India' and reasons for 

the view, .. ... ... ... 713-717 

ownership of, when a riparian right, ... ... 718-719 

GOYEitNMENT, * 

position of, in khas estates, ... ‘240 242, 292, 571, 5S3-585 


I, fp,j-323. 


Voi 11 , 32^- ji9. 
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Goverkment— P^£es, 
right of, to alluvial accretions, (see Accretion), 
right of, to reform ition in si/u, (see Reformation), 
island at the disposal of, (see Island in large Navigable 
Rivers), 

right of, limited to revenue in respect of accretions, ... 293-294 
suits by, in the capacity of a private zemindar ... 583-585 

whether a necessary party, in suits by the Original owner, 

when reformed land is settled with a third person, 581-582 
in suits for declaration of the right to settlement of 

accreted lands ... ... ... 583-585 

Grant of land, 

on the banks of non-tidal rivers, whether conveys the bed, 
see Banks of a River, 

on the banks of tidal rivers, extent of, under English law, 711-712 
presumption pf the extent of such grant to high water 

mark, whether applicable to India in Mofassil, 7 1 3*7^7 

provisions of Hindu law relating thereto. ... 165 

Grantees of land, 

on the banks with reservation of a £o/fat thereon, whether 
entitled to accretion, (see Accretion). 

Grantees of limited land, see Agri Limitati, 

whether entitled to accretions thereto, (see Accretion). 

Gulf, see Seacoast, 

Hinuu Law on the. subject, see Alluvion, 

texts of Vrihaspati ... ... ... 166 

., „ Vivada Chintamani ... ... ... 167 

translation by Prof. Max Muller ... ... 164-165 

„ by P. K. Tagore ... ... 165-166 

provisions thereof, relating to grants of land bounded by 
a river, ... ... ... ... 165 

difference of opinion between Vivada Chintamani and 
Viramitroday respecting dissevered land, ... 168 

provisions for preservation of reverain boundary, ... 168 

rules for determining the boundary carried away by rivers, 169 

traces of the deep-stream rule, ... , ... i6r9-i7o 

Fol. 11 ^ pp, ^^7-759. 
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Hindu Law — (Contd). Pages, 

rules similar to Anglo-Indian law deducible from texts,... 170 
no provisions relating to churs, .i. ... 171-172 

opinion of Benares Pundits ... ... 172 

Hunter’s Statistical Account, judicial notice of, ... 82-S5 

Injunction, see Obstruction to Navigation; and Suits. 

Incidents, see Accretion, 

of accretions, ... ... ... 284-288 

Incrementum Letens, see Introduction, pp. Ill & IV. 
of Roman law, how far applicable to the Regulation. 

(see Alluvion). 

Interpretation, rules of, generally, ... ••• 8-9 

relating to Reg. XI of 1825, ... 9*14 

Inundation, see Encroachment, 

legal consequences of, under Roman, English and 

Anglo-Indian laws, ... ... ••• 133-134 

Islands in the Sea, see Extent, ... ... 388 

property therein, under English law ... ... 366-369 

,, Anglo-Indian law, ... ... 361 

Islands in large Navigable Rivers — 

different modes of formations thereof, ... ... 361 

ownership thereof, under Roman law, ... ... 363-364 

„ French law, ... .. 364-365 

„ English law ... 3^S’3^S 

as declared by Reg. XI of 1825, — 
definition of, as distinguished from sand-bank, ... 369 

as distinguished from alluvion, ... 370-371 

distinguished from land formed by a river encircling a 
part of the mainland, ... ••. ... 370 

“thrown up” in cl. Ill, significance thereof, ... 370 

when thrown up suddenly or gradually, if legal effect 

differ, ••• 37^*37® 

Government’s ownership follows from the property in the 

bed, ••• ••• ••• 372-373 

no right of Government, when the bed is owned by 
* individuals,* ... 378 - 379 > 3^6 

“large navigable river” in cl. Ill, significance of, i.. 387 

VoL l. pp- VoL 11 , pp, 32 7-7^9, 

- 55 . 
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Islands — (Contd), 

‘'at the disposal of Government” in cl. Ill, construction of, 
other rights of Government incidental thereto, 
general rules of equity applicable, when Government fail 
to claim, 

prior occupation conferring the title to, 
theory of knavish possession discussed, 
assessment of revenue thereon. ... ... 

IsT.ANDS in Navigable Rivers, owned by individuals, — 
ownership of, under the Re gulation, 

Reg. XI of 1825 is not ap plicable to such case, 

(see Bed of a River) 
(see also Accretion). 

Islands in Non-navigable Rivers — 
ownership thereof under Roman law 
„ • . » French law 

„ „ English law 

„ „ „ American law 

,, „ ,, Reg. XI of 1S25 ... 

sand-bank or chur in small and shallow rivers, 
principle of cl. IV distinguished from that of cl. 1 of s. 4. 
assessment of revenue thereon 
Jai.kar, see Fishery, 

“jalkar right of fishery” in cl. IV, sec. 4, if significant ... 
Jhekls, see Lakes. 

Justification of Obstructions to Navigation, 
see Obstruction to Navigation. 

Jurisdiction, 

territorial, over the sea, 
of Common Law and Admiralty, 

Territorial Waters — Act, 
whether applies to India, 

territorial, over the sea in criminal cases in India, 
local limits of, of a district Court, whether extends over 
3 miles from the shore in civil cases, ... 
Khuntagaries, charges of, see Riparian Proprietors. 

Land. Acquisition Act, see Fishery. 


Pages, 

398-401 

401- 402 

402- 403 

403 

403- 405 
405-408 

. 386-387 


424 

424-425 

425 

426-427 

427 

428-432 

480- 481 

481- 482 
4 ^ 5 * 4 ^^ 

476-480 
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Pages, 


Lacta-Paiwasti, see Shikast Paiwast, 

Lakes, see Beels, and Jheels, 

modes of formations of, ... 

ownership thereof, in private estates 

„ „ on the boundary of two estates, 

ownership of accretions therein, 
rules of divisions thereof, 

ownership of, in the derelict bed of private rivers, 


... 1 13 

... 113-114 
... 114-115 

... 115-116 
... 117-118 
... 118-120 

„ „ „ „ of public navigable rivers, 124, 127 

„ ,, a lake which is a gulf of the sea, e.g., Chilka, 1 20-1 24 

Hall’s view thereof, whether applicable to India, ... 128-129 

whether Reg. XI of 1825 -applies to lakes, 115, 130-131 

opinion of Roman jurists relating thereto, ... 13 1 

Limitation, rules of, under the Indian Limitation Act of 
1908, ... ... ... ... 615 

relating to reformed iand ^ — 

possession during submergence is presumed to be with 
the original owner ... ... ... 615 

run against the the true owner from dispossession after 

reformation ... ... ... ... 615-616 

presumption of possession is in favour of the legal owner 
and not of a wrong-doer ... ... ... 616-C19 

such presumption depends upon the circumstances of 
the case, ... ... ... ... 619 

it may be rebutted, ••• ... .. 622 

such presumption may be in favour of a trespasser if his 
title has been perfected by adverse possession, ... 621 

lessor not affected by trespass against the lessee, ... 620 

plaintiff to prove possession only at the time of diluvia- 

tion when land reforms within 12 years pf the suit, ... 622-624 
a wrong-doer is not entitled to tack his possession after 

different reformations, in cases of repeated diluviations - 

and relForinations, ... ... 624-^30 

no onus upon the plaintiff to prove possession within 
12 years of the suit, when the land reforms within 
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Limitation — ( Contd, ) Pages. 

that time, or the question of possession can not de- 
termined, an exception to the general rule, ... 630-634 

plaintiff failing to prove possession at the time of diluv ia- 
tion or at any time within 1 2 years, his suit is liable to 
be dismissed, ... ... ... ... 634-635 

onus to prove that the land reformed was not in a fit 
state of user lies upon the plaintiff, when the land 
reformed beyond 12 years of the suit, ... 635-63 6 

onus upon the defendant to prove his plea of limitation 

when the land reforms within 12 year^of the suit, ... 630-634 
cases where Art. 142 of Sch. I of the Limitation Act of 

1908 applies, ... .. ... ... 638-643 

Lands reforming before 12 years, condition thereof deter- 
mines the applicability of Arts. 142 & 144, ... 636-638 

cases where Art. 144 of Sch. I of the above Act applies, 622-634 
relating to accreted land ^ — 

not running against the riparian proprietor, so long the 
accretion is temporarily settled by revenue-authorities 
on his refusal, ... ... ... 643-648 

payment of malikana saves his right, (see Malikana), 
limitation begins to run when the settlement is made 

permanent, ... ... ... 645-646 

Collector's possession is not adverse to the true owner, ... 647-649 
limitation applicable to suits fcr malikana^ (see Malikana), 
special rule of, under Art. 45 of Sch. I of Act IX of 1908, 
applicable when Government refuse a settle- 
ment ... ... ... 651-652 

not applicable when plaintiff is not a party to 
the aw:ard, ... ... ... 652 

special rule of, under Art. 147 of Sch. I, Act IX of 1908, 
applicable to i^ersons bound by the order of 

Criminal Procedure Code, under Sec. 145, 652-653 
conflict of opinion as to what article is appli- 
cable when land is attached under sec. 146, « 
Criminal Procedure Code, ... ... 653*657 

Limtted Land, grant of, see Agri Limitati, 

Vol. /, />. VoU iKpp. 
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Littus, distinquished from Kipa 

Littoral increment, subject to the Kegulation, see Extent. 
Legal Memory in India, see Usage. 

Locai. Extent, 

of the operation of Reg. XI of 1S25, 
of the jurisdiction of the civil Court, 

Mahom MEDAN Law, provisions on the subject, see 
Alluvion. 

Malikana, 

recusant proprietor of the parent estate, right to, 
payment of, in recognition of proprietary right, 
keeps alive the zemindar’s right to demand settlement 
from Government, 

a transferee of, entitled to demand the settlement, 
rules of limitation applicable to suits for, ... 

Maps, see Evidence & Diara. 

Nadibharati land, see Alluvion, 

Nadi-shikasti, see Shikast-Paiwast. 

Navigable River, 

literal meaning of the term ^ navigable^ 
as understood by the Common Law of England, 
rights connected with the jiublic navigation thereon, ... 
evidence of navigability, 
cases on the point decided in England, 
right of navigation, acquirable by user, grant, dedication, 
and Act of Parliament, 

navigation for ^rds of the year proves navigability, 
in legal sense and technical sense, 

meaning of the term as understood by Roman Civil Law, 

„ „ in the words of the Digest. 

„ „ „ „ „ of Code Napolean, ... 

„ ,, „ as understood by American law. ... 

private streams made nav^able by artificial means, 

4he term navigable as ipterpret^ by decided cases in 
lndu^ ** 4 . .'*** .*** 

definititm deduced therefrom, ... 
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Navigable River — ( Conid ). 

capacity of iioatinglogs, not a test of, ... 
presumption of ownership in favour of Government, see 
Bed of a River. 

ownership by individuals, see Bed of a River, 
obstacles thereon, see Obstruction to Navigation. 

Navioabiutv, if interchangeable with Tidality, in this 
country, ... ... 

cases where the words navigable and tidal are found 
together, raising the presumption weaker and stronger 
according to circumstances ... 

Navigation, right of, 

may be acquired by immemorial user, 

“customary navigation” in sec. 5, meaning of, 
public rights, incidental thereto, 

„ „ on the banks of navigable rivers, 

„ „ on the foreshore of tidal rivers, 

Non-navigable rivers, 
may be tidal, 
ownership thereof, see Bed of a River, 
right of fishery therein, see Fishery, 
sand-bank or chur therein, 
alluvion therein, ... 

Non-tidal, see Tidal and Non-tidal. 

Nuisance, see Encroachment by individuals, 
distinquished from purprestures, 
difinitibn under the Indian Penal Code, 
distinction between the laws of England and India, 
acts or omissions in lawful exercise of private rights, 
whether constitute, ... 

acts beneficial to the public, w'hether constitute, 
abatement of, private nuisance by individuals, • 

„ „ public nuisance by individuals, 

remedies therefor, see Obstruction to Navigation, . 

Obstacles to Navigation, removal thereof, • 

see Obstruction to Nayigatidii. 
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692 
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702-703 

706-708 
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Obstruction to Navigation, see Encroachment by indivi- 
duals, 

on the beds or channels of navigable rivers, 
removal thereof, under English /am, — 
by criminal Courts, 

by suits for injunction by a member , of the public 
specially damaged, ... 

by information by the Attomey-General of his own 
motion, or at the relation of private persons, 

removal thereof, under Indian lam 

by criminal Courts, . 

by suits for injunction by a member of the public sneci* 
ally damaged, ... 

by Advocate General, or by two or more persons with his 
consent in writing, 

cases where riparian rights would be a good defence . 

cases where public benefit is a good defence, ’ 

authorised by statute, ... ' ' 

to private right of navigation, 

by suits for injunction without proof of special damage 6 
Originai, Site, ® 

old distinction between site smd surface discussed, 

property therein during submeigence, 

retention of property therein, 

abandonment of property thereof, see Reformation. 

Onus, to prove identity and recognition as in cl, II 

to prove possesion in suits for reformed lands, when ^ 
upon the plaintiff and when upon the defendant, see 
Limitation. 

Or, in Sec. 2, of the Regulation should be read as ‘and' r 
should be read after “Jalkar” in “Jalkar right of fisher^*’ 
in cl. IV, ... ... 

Preamble Regulation' XI of iSz^, . , ^ 

hBi^ssity of, discoid gener^^^^ ... , 

i TelRdoii of,'tO' the ehadting part; - ' . . : ” . ^ 
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Images. 

Prescription, ' 

right of fishery aequirable thereby, 381-382, 460-463, 469-471 
„ „ navigation „ 35, 705-706 

Principi.es of equity and justice, 

applicable to cases not specifically provided for by the 

Regulation, ... 75,117-118,279-280,325,488 

exhaustive enumeration of such cases is impra;cticable ... 488-489 
Provisions, meaning of, in cl. Ill, part II. ... 422 

meaning of, in cl. IV,..- ... ... 485 

Ports, see the Indian Ports Act (No. X of 1889), ... 72 

the right of a riparian proprietor to levy toll in the 

vicinity thereof, ... ... ...720-721 

PURPRESTURE, 

definition of, ... «»• ... 687 

distinguished from encroachments under the Regulation, 687 
punishment for, and removal of, see Obstruction to Navi- 
gation. 

Reformation in Situ, meaning of, ... ... 489-490 

unsettled state of the law prior to Lopezes case, discussed, 490-495 
conflict of opinion due to the supposed distinction 

between surface & site, ... ... 495*496 

principle of law, enunciated in Lopez^^ case, 496 500 

land washed away and afterwards reformed on an old site 
is the property of the original owner — cases dealing with 

this view, ... ... ... 500-503 

law applies to land reformed on the opposite bank, ... 504 
„ „ „ „ as islands in the middle of 

the stream and contigu- 
ous to other islands, ... 505-507 

as adhering to contiguous 

mouzas ... ... 507-508 

„ „ whether the site is permanently or tempora- 
rily settled, ... ... . 509 

„ not applying to cases oi abandonment of site, 500 

reduction of revenue constitutes abandonirient^ 509-5 x1 

temporary remission not a affecting the position, ...511-513 
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Rrform atio'^ is Si ra --(Cjuf:/). Pa^es, 

lapse of time constituces al mid jnment , ... 5 1 3-5 1 4 

evidence of retention of f).\)[>.:j.*ty in the site, ... 514-516 

persons entitled to — 

Government, ... ... .. 516-518 

purchasers from Government whether entitled to the 

reformation of the mohal as it stood ori,a^iiiaUy, ... 51 8-5 2 2 

tenants with occupancy right, ... ... 522-523 

tenure-holders after remission ot rent, ... 524-528 

— a case of extreme hardship up >n landlord, ... 528-529 

tenants in the N.-W. Provinces, ... .. 529-532 

occupancy and hereditary tenants in the Punjab, .. 532-535 

niaUk kabza, ... ... 535-536 

adna maliks against aJa maliks, ... ... 536 

lakhirajdars and mafeedars, ... ... 537-53S 

purchasers at private sales, ... ... 538 

purchasers at sales in execution of decrees, ... 538 

suits for recovery of reformed land, resumed by (tovern- 
ment, ... ... ... ... 573 

suits for declaration of title to reformed land resumed by 
Government and settled with the original owne;, 
whether estoppel apj)lies to, sec Estoppel, 
when such land is settled with a third person, whether 
Government a necessary party in suits for recovery 
thereof, see Government. 

whether estoppel can l>e urged, if a suit is brought by 
Government for reformed land, after dealing with such 
land under the provision of iVet IX of 184-^, 

see Estoppel, 

Regulation, definition of, ... 2 

XI of 1825, see Introductiofi, p. II, 

defects thereof, recognised by Government, ••*3-4 

law declared thereby is declaratory, see Declaratory Law, 
rules of interpretation thereof, see Intetpretation; see Title, 
reference to the preamble, see Preamble, 
provisions therel)y in the form of rules, see Enactment; of 
./Rules,.' ■ ■■ 
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not apt>licAble t j a private n.ivigable river, see Bed of a 
River. 

local extent of, see Local Extent, 

see Accretion, assessment of revenue thereon, 
assessment of rent thereon, 

“or any other Regulation in force” in cl I, p‘ aviso i, 

meaning thereof discussed, ... ... 301-302. 

Rent, see Accretion, assessment of rent thereon, 
see Diluvion, reduction of rent thereof. 

Rent F*ree Tenures, liability to pay rent for accretions, .. 321-325 
Rennell's Survey,— r 

a short account of his work, ... 658-660 

practical value thereof, ... ... ... 660 661 

legal value of Renneir.s maps as laid down by decided 

cases, ... ... 661-668 

rules as to evidentiary value of his maps deducible 

therefrom, ... ... ... ... 668 669 

Report of the law officers of the Sudder Dewany Adalat ... T73-.T74 
Res Judicata, see Title, 

whether bars a fresh suit claiming a title under a different 
clause of Reg. XI of 1825, e. g., claim of reformation 
failing, if a fresh claim of accretion is maintainable, .. 605-607 
whether a second suit is barred by, if the same title, 

e. g., of accretion to another estate, is claimed, ... 607 609 

a second suit is not barred by, for a portion of the 
claim in the previous suit, dismissed on the ground of 
^ being not maintainable at the time of that suit, 609 6 ti 

a subsequent suit for the portion dismissed in the previ- 
ous case without being put in issue is not barred by, ... 612-614 
Revenue, see Accretion, assessment of revenue thereon, 
see Diluvion, reduction of revenue thereof, 
suits relating to illegal asse.ssment of revenue, see 
Suits, 

Revenue Survey, ^ ' ^ ' 

the main object of, ... .. 670-671 
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Revenue Survey — {Contd), 

relative evidentiary value of revenue survey maps as 

compared with thak maps, ... ...677-679 

evidentiary value of survey maps prepared under the 

authority of Government, ... ... 680-682 

as evidence of possession they are evidence of title, ... 381-386 

survey maps- are not conclusive evidence of the limits of 

estates permanently settled ... ... 682-684 

Ripa, under Roman law, ... ... ... 42 

distinguished from Littus, ... ... ••• 55 

Riparian Proprietors, 

their right to the accretions to their banks, ... 218 

to erect works to resist encroachment by the river, ... 722-723 

of free access to their banks from the river, ... 721-722 

their right of w'ay across the island attached to their 
bank when siicli island is in possession of Govern- 
ment, ... ... ... ... 724 

to levy tolls, khiintagari and other charges for using the 

banks, .. ... ... .. 71.8-721 

to erect bridges on piers over private navigable rivers, not 
interfering with navigation, ... 690 

if entitled to prevent fishermen from drying their nets on 
their banks or using them for purposes accessory to 
fishing, ... ... ... 724-725 

their right to land, carried away by the river, if identifiable, 327 
„ „ ,, „ reformed on their site, (see Reforma- 

tion). 

if liable to allow the public navigating the river a reason- 
able use of their banks, ... ... ... 724 

have no right to obstruct the towing i.>ath along their 
banks, ... ... 726-729 

„ „ „ to encroach on the beds or channels of 

navigable rivers, 

* (see Encroachment by individuals.) 

RiVi|R, de 6 nition^nd extent of, 20 

Constituents of, under the Regulation, - ... 2 r 

subteririiieah streams hot intended,^^^* ... *.. 21 
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classification of, under English law, tidal and non-rtidal, 

. ^ ’ (see Tidal and Non-tidaf) 

ownership thereof, under English law, connected with 

tidality and non«tidality, ... .. 367-363,425-427 

classification of, under the Regulation, ... ... 21 

(see Navigable and Non navigable Rivers). 
Rivkr-Bed distinguished from Sea-Bottom ... ... 127 

Rules, see Regulation, 

general, in Sec. 3 explained, see Enactment of Rules, ... 208-209 
of alluvion, rationale of, see Alluvion. 

Sj:a, 

within the body of the county, extent of, under English 

law, ... . S9*6o 

ownership thereof, under the English law, ... 366 367 

extent thereof, under the Regulation, (sec Extent), 
territorial jurisdiction over the sea, under Engli.sh law, .. 63-63 

under Anglo Indian 
law, 

in criminal cases,... 63-65 


in civil cases, ... 65-73 

Sea- SHORE, definition of, (see Foreshore), ... 56 

distinguished from the banks of rivers, ... 55 

kinds of shore according to the tides .. ... 55-57 

ownership thereof, ... •••56-57 

variation of the line thereof, with the recession and en- 
croachment of the sea, ... •••57 

Sea-Coa.st, under the Regulation, sec Introduction, p. III. 
includes bays, estuaries, crei-ks, arms of the sea, etc. on 

the the Bengal Coast, .. ... 53 , 73*74 

extent of the seacoast of Bengal, ... ... 85-89 

physical aspect of the Bengal seacoast, ... 78-81 

- necessity of the study thereof, . ... ... 76-78 

conclusions as to the physical processes of alluvion on 

the sea-coast, ... ,.. 81-82 

SKA-BoTroM, distinguished from river-bed ... ..,127 

ownership thereof, under the Regulation •. 378-379 
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Shikast-Paiawst, derivative meaning of, ... ... 195-196 

Nadi-Shikasti, „ ‘ ... 196 

^agta-Paiwasti „ „ „ .. ... 196 

Sasihal-Paiwasti „ „ „ ... 196 

nomenclature bearing the influence of the Mahommedan 

rule. ... ... .. 196-197 

Suits, 

if maintainable in civil Courts, to contest liability to 

assessment of revenue on reformed land, .. 558-569 

if maintainable, when land reforms after reduction of 

revenue, ... ... 569-570 

if maintainable, when assessment of revenue is contrary 

to the terms of the original agreement, ... ••• S 70-5 73 

regarding reformed land generally, see Reformation, 
by Government, (see Reformation), 

for declaration of the right to settlement of accreted land 
from Government, (see Accreted I^and), 

whether Government, a necessary party to such suits, 

{see Government), 

for injunction to remove n uisances, 

( see Obstruction to Navigation), 
fur assessment or enhancement of rent of accreted land, 
if maintainable, for a claim of back rent, (see Accretion). 

Stream, private, made navigable by user or prescription, .. 35 

by artifleial means, 38 . 

right of fishery therein, (see Fishery), 

encroachment on the banks thereby, ... 4S6-487 
SuuDER Dewannav Auawi.ut, ... ... ... 162-163 

decisions passed thereby, prior to the Regulation. ... 174-176 

Territorial Juridiction, see Sea, 

Territorial Waters Jurisdiction Act, ... •••63 

whether applicable to India, ... ... 72 

Thakbust Survey, the object of, ... ... 671 

procedure adapted for the purpose, ... 671-673 

thakbust maps, as good evidence of possession at the 
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• time they were made and to prove boundaries of 
estates settled permanently • . . - . ,673-676 

as evidence of possession, they are evidence of title, 381-386 

thakbust maps are not evidence of subordinate tenures, ... 676-677 
„ „ „ „ conclusive evidence as to the 

boundaries of estates settled permanently, ... 682,684 

comparative evidentiary value of thak and survey maps, 677-679 
Tides, kinds thereof, see Sea-shore, 

Tidal and Non-tidal, definition of, .. ••• 21 

kinds of tides, .. ... ... .•* 21 

tidality as the test of navigability at Common Law, ... 22 

whether that test applies to this country, ... ... 23, 26 

whether that test applies to America, ... ... 23 -j?4 

whether common fishery extends to non-tidal parts of a 

tidal river in England, ... ... ... 24-26 

in this conntr-y the words tidal and uavigable are found 
together, in many decisions raising a presumption wea- 
ker or stronger as the circumstances may suggest, ... 27-30 
extension of fishery right from one part of the river to 
the other is determined in this country by the nature 
of communication of channels, and not by tidality^ ... 30-31 
grant of land on tidal rivers is presumed to extend to 
high water mark in England in the absence of any evi- 
dence to the contrary, ... ... ... 713-714 

whether such presumption applies to Indian mofassil, .. 714-716 
grant of land on non-tidal rivers in England conveys the 

bed ad mediutn fllum aquae in England, ... - 52-53 

conditions under which such presumption applies to 

this country, ... ... ... •••53-54 

connection of tidality -and non-tidality with the ownership 

of the bed and fishery right in England, 25-26, 122, 367-368, 

425427,458-459 

(see also Fishery, and Bed of a Ri^-er), 


Tittle, of an Enactment 

nature and extent of, in accretions. 
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distinct, in respect of clainij under diflerent clauses of the 

Regulation, ... . ... 595-596 

claim under cl. I, not allowed to he converted into one 

under cl IV, ... ... ... 596,600 

claim under part II, cl. Ill, not allowed to be converted 

into one under part I, c 1 . Ill ... .. 596-598 

claims under els. I and V preclude one under part II of 
cl. Ill ... ... ... .. 598 

claim to the land in dispute under one clause having fail- 
ed, plaintiff not allowed to urge another claim thereto, 598-600 
set up under each clause to be severally dealt with in the 

judgment, . ... ... ... 601-603 

finding respecting each, to be in conformity with the 

words of the Regulation, ... ... .. 603-605 

Tolls, right of levying, see Riparian Proprietor.s, 

Tow INC Path, 

explanation of, ... ... . . ... 709 710 

under lilnglish law, allowed on the foreshore and not on 

the banks, ... '725 

„ Remap law, allowed on the banks of navigable 

rivers, ... ... 726 

„ Antfncan law, the rule being diflerent, in different 

states, ... ... '* 727 

„ the Regulation, allowed on the banks of navigable 

rivers, ... 727'72S 

shifting thereof, by the recession and encroachment of 


the river, ... ... ... 729 

Usage, see Custom^ 

immemorially established, ... ... ... 202 

local, significance of, .. ... 208 

referred to in cl. IV by the words *'as hitherto,*' ... 484 

established usage, ... ... 317^ 396 39S 

Zemindar, explanation of the te.m, ... ... 210 








